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Transgender Student Rights Under Title IX –  
The Still Evolving and Shifting Landscape

Title IX of the Education Amendments of 1972 
(“Title IX”)1 provides that no person “shall, on 
the basis of sex, be excluded from participation 
in, be denied the benefits of, or be subjected to 
discrimination under any education program or 
activity receiving Federal financial assistance….”2 
As the plain statutory language makes clear, 
Title IX “prohibits a [federal] funding recipient 
from subjecting any person to ‘discrimination’ 
‘on the basis of sex.’”3 The term “discrimination” 
typically “refers to distinctions or differences in 
treatment that injure protected individuals.”4 And, 
“[t]he statute’s other prohibitions” further “help 
give content to the term ‘discrimination’ in this 
context.”5 “Students are not only protected from 
discrimination, but also specifically shielded from 
being ‘excluded from participation in’ or ‘denied 
the benefits’ of any ‘education program or activity 
receiving Federal financial assistance.’”6 Title IX is 
enforced in two ways: (1) through private causes 
of action against the federal funding recipient and 
(2) by federal agencies that provide funding to the 
educational programs or activities.7 

Enacted under the Spending Clause of the 
United States Constitution,8 Title IX makes 
compliance with its anti-discrimination mandate 
a condition for receiving federal funding in any 
education program or activity. Title IX applies to 
federally-funded schools at all levels of education. 
All public school districts receive some federal 
financial assistance, as do institutions of higher 
education through their participation in federal 
student aid programs.9 Significantly, when any part 

of a school district or higher education 
institution receives federal funds, all of 
the recipient’s operations are covered 
by Title IX.10 

A much-debated and evolving Title 
IX question has concerned whether 
discrimination against a transgender 
student in an education program or 
activity constitutes discrimination “on 
the basis of sex” subject to the statute’s 
protections. Such issues have arisen in 

multiple educational contexts, including debates 
over school transgender bathroom policies and 
transgender student athlete participation rights. 
Interpretations have varied significantly depend-

ing on the presidential administration in charge of 
federal agencies or the judges presiding in a case 
(at times resulting in 2-1 panel splits at the federal 
appellate level or prompting full en banc review). 

This article examines judicial and administra-
tive paths traveled over the past several years 
to bring us to where Title IX law stands today 
on transgender student rights. First, we analyze 
whether case law under Title VII of the Civil 
Rights Act of 1964 (“Title VII”)–a statute that 
protects against discrimination in the workplace 
and shares similarities with Title IX–helps to  
answer by analogy the scope of transgender 
student rights and protections under Title IX.11 
Second, we examine the divergent and shifting 
federal administrative interpretations of Title IX 
and transgender student rights under the Obama, 
Trump, and Biden administrations. Third, we focus 
on the question as it has been specifically adju-
dicated in federal appellate decisions addressing 
transgender student use of bathrooms and locker 
rooms consistent with their gender identity. Today, 
Title IX law is still evolving with varying interpre-
tations that may ultimately prompt United States 
Supreme Court review. Also, as noted below, much 
of the analysis applies concurrently to issues con-
cerning sexual orientation discrimination.

Title VII and Bostock – Do They Provide Guidance  
to Answer the Title IX Question?

To assess whether discrimination against a 
student for being transgender is sex discrimination 
under Title IX, Title VII’s language and precedent 
provide guidance and, as some would suggest, 
clarity under Title IX. Both statutes focus on 
the discriminatory treatment of individuals, not 
groups. Title VII protects “[a]ny individual”12; 
Title IX protects any “person.”13 Both statutes 
require “but for” causation: Title VII prohibits 
discrimination “because of” sex;14  Title IX prohib-
its discrimination “on the basis of” sex.15 Although 
Title VII and Title IX are separate statutes, both 
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the First Circuit and Rhode Island Federal District Court have 
held that a court should look to Title VII to interpret Title IX.16 

In a landmark ruling, on June 15, 2020, the United States 
Supreme Court issued its decision in Bostock v. Clayton County, 
where the Court addressed three related cases wherein an 
employee was fired after their employers learned that they were 
homosexual or transgender.17 The Court held that Title VII’s 
prohibition against sex discrimination includes prohibiting the 
discharge of an employee because of their sexual orientation 
or gender identity.18 In the majority opinion, Justice Gorsuch 
stressed that sex played a necessary and evident role in the 
adverse employment decision, which is expressly what Title VII 
forbids:

For an employer to discriminate against employees for being 
homosexual or transgender, the employer must intentionally  
discriminate against individual men and women in part 
because of sex. That has always been prohibited by Title VII’s 
plain terms – and that should be the end of the analysis.19 
The Court’s Title VII reasoning would seem to apply as well 

to discrimination based upon sex under Title IX. Yet, in the  
Bostock opinion, the Court stated an important caveat regard-
ing the scope of its ruling: “The employers [in the three cases] 
worry that our decision will sweep beyond Title VII to other 
federal or state laws that prohibit sex discrimination…. But 
none of these laws are before us; we have not had the benefit 
of adversarial testing about the meaning of their terms, and we 
do not prejudge any such question today.”20 Indeed, the Court 
stated that there could be limitations to the application of its 
analysis under Title VII itself:

… [W]e do not purport to address bathrooms, locker rooms, 
or anything else of the kind. The only questions before us is 
whether an employer who fires someone simply for being 
homosexual or transgender has discharged or otherwise  
discriminated against that individual “because of such  
individual’s sex.”… Whether other policies and practices 
might or might not qualify as unlawful discrimination or  
find justifications under other provisions of Title VII are 
questions for future cases, not these.21 
Additionally, in a lengthy and strongly worded dissent,  

Justice Alito (joined by Justice Thomas) contended that the  
statutory analysis should turn on whether, in 1964 when it  
enacted Title VII, Congress believed that discrimination on the 
basis of sexual orientation and gender identity fell well within 
the statute’s scope.22 In Justice Alito’s view, the clear answer to 
that question is “no.”23 Justice Alito’s dissent cautioned that 
“What the court has done today – interpreting discrimination 
because of ‘sex’ to encompass discrimination because of sexual  
orientation and gender identity – is virtually certain to have 
far-reaching consequences. Over 100 federal statutes prohibit 
discrimination because of sex.”24 Specifically as to Title IX,  
Justice Alito warned against the application of the majority’s 
Title VII analysis to posing issues in the educational setting relat-
ing to student access to bathrooms based upon gender identity 
or the rights of a transgender student to participate on a school 
sports team or in an athletic competition previously reserved for 
members of one biological sex.25 In a separate dissent, Justice 
Kavanagh contended that, under separation of powers prin-
ciples, Congress and the President bear the responsibility in the 
legislative process, not the judiciary, to define the application  
of a federal civil rights statute regarding questions of homo
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sexuality and gender identity.26 
Putting Bostock in perspective as it relates to Title IX, the 

Court’s six-justice majority analysis included the late Justice 
Ginsberg, who has since been succeeded by Justice Coney  
Barrett. Given the cautionary limitations expressed in its  
majority opinion, the dissenting justices’ firm positions, and 
the change in the Court’s composition, it remains unanswered 
whether Bostock’s inclusion of sexual orientation and gender 
identity in the definition of sex for certain Title VII adverse em-
ployment actions will establish controlling precedent to estab-
lish clear Title IX protections against gender discrimination as to 
transgender students. As addressed below, both the United States 
Department of Education, in its administrative enforcement, 
and federal courts, in private causes of action, have analyzed 
Bostock’s application to Title IX with varying interpretations.

The Shifting Federal Administrative Guidance on Title IX and 
Transgender Students

Since 2016, the United States Department of Education’s 
Office for Civil Rights (“OCR”) has issued multiple guidance 
documents addressing whether Title IX applies to claims of dis-
crimination in education programs or activities based on gender 
identity or sexual orientation. Under the Obama administration, 
OCR issued a Dear Colleague Letter dated May 13, 2016 stating 
that it had “received an increasing number of questions from 
parents, teachers, principals, and school superintendents about 
civil rights protections for transgender students.”27 OCR made 
clear its position that Title IX’s prohibition against gender dis-
crimination “encompasses discrimination based on a student’s 
gender identity, including discrimination based on a student’s 
transgender status…. This means that a school must not treat 
a transgender student differently from the way it treats other 
students of the same gender identity…. A school’s Title IX obli-
gation to ensure nondiscrimination on the basis of sex requires 
schools to provide transgender students equal access to educa-
tional programs and activities even in circumstances in which 
other students, parents, or community members raise objections 
or concerns. As is consistently recognized in civil rights cases, 
the desire to accommodate others’ discomfort cannot justify a 
policy that singles out and disadvantages a particular class of 
students.”

Early in the Trump Administration, OCR reversed its posi-
tion. On February 22, 2017, OCR issued a short Dear Colleague 
Letter stating that it was withdrawing prior Obama administra-
tion policy and guidance on transgender student rights under 
Title IX. OCR noted that the predecessor administration’s docu-
ments had resulted in effects including requirements of access to 
sex-segregated facilities based on gender identity. In making this 
significant reversal, it stated that the now-rescinded “guidance 
documents do not, however, contain extensive legal analysis or 
explain how the position is consistent with the express language 
of Title IX, nor did they undergo any formal public process.”

Nearly four years later in the waning days of the Trump ad-
ministration and in light of the Supreme Court’s 2020 decision 
in Bostock, OCR’s Acting Assistant Secretary issued a memoran-
dum dated January 8, 2021, stressing that Bostock does not  
construe Title IX. Most significantly, adopting a statutory con-
struction consistent with Justice Alito’s Title VII’s analysis in  
his Bostock dissent, OCR’s memorandum purported that “the 
Department [of Education’s] longstanding construction of the 
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term ‘sex’ in Title IX to mean biological sex, male or female, is 
the only construction consistent with the ordinary public mean-
ing of ‘sex’ at the time of Title IX’s enactment [in 1972].”

Upon taking office, the Biden administration quickly took 
action to negate the Trump administration’s Title IX interpreta-
tions on transgender student rights, reverting back to positions 
consistent with the Obama administration’s 2016 Dear Col-
league Letter. On his first day in office, President Biden issued 
an Executive Order on Preventing and Combating Discrimina-
tion on the Basis of Gender Identity or Sexual Orientation.28 Cit-
ing to Bostock, President Biden announced his administration’s 
priorities that “[a]ll persons should receive equal treatment 
under the law, no matter their gender identity or sexual orienta-
tion.” The Biden administration ordered each federal agency to 
consider whether to revise, suspend, or rescind agency actions, 
or promulgate new agency actions, to implement the policy 
prescribed in the Executive Order.

Acting in accordance with the Executive Order, on March 26, 
2021, the United States Department of Justice issued a memo-
randum indicating that its Civil Rights Division “has determined 
that the best reading of Title IX’s prohibition on discrimination 
on the basis of sex is that it includes discrimination on the basis 
of gender identity and sexual orientation.” The Department 
of Justice stated that “the Division ultimately found nothing 
persuasive in the statutory text, legislative history, or case law 
to justify a departure from Bostock’s textual analysis and the 
Supreme Court’s longstanding directive to interpret Title IX’s 
text broadly.”29 

Within the Department of Education, OCR published its 
public notice dated June 22, 2021 pronouncing that, relying on 
Bostock, it “will fully enforce Title IX to prohibit discrimination 
based on sexual orientation and gender identity in education 
programs and activities that receive Federal financial assistance 
from the Department.” OCR will address administrative com-
plaints that raise “allegations of individuals being harassed, 
disciplined in a discriminatory manner, excluded from, denied 
equal access to, or subjected to sex stereotyping in academic or 
extracurricular opportunities and other education programs or 
activities, denied the benefits of such programs or activities, or 
otherwise treated differently because of their sexual orientation 
or gender identity.”30 

Clearly, the Biden Administration has signaled a clear shift 
away from the Trump Administration’s more narrow reading 
of Title IX’s prohibitions against gender discrimination “on 
the basis of sex.” Recently, the United States Senate confirmed 
Catherine E. Lhamon as the Department of Education’s Assis-
tant Secretary for Civil Rights, a position that she held during 
the Obama administration, which further indicates the Biden 
Administration’s intention to reinstate and expand upon the 
Title IX protections that the Trump administration rescinded. 

In a significant development, on December 10, 2021, OCR 
announced that the Department of Education will issue, by no 
later than April 2022, a notice of proposed rulemaking to pro-
mulgate amendments to the Department’s Title IX regulations 
addressing Title IX sexual harassment in educational programs 
and activities (which took effect on August 14, 2020, after a 
well-publicized and hotly debated eighteen-month public rule-
making process).31 OCR will implement amendments consistent 
with the Biden Administration’s Title IX priorities, including 
those articulated in the President’s January 2021 Executive  

Two Mediators
Two Viewpoints
For the best resolution

In-person mediation in Newport
Video Mediation via Zoom

Mediation near you by request

401-841-5700   JHowe@counsel1st.com
CounselFirst.Com

PARTNERS IN MEDIATION 
Tricia Martland, JD  •   Jeremy Howe, JD

ANNOUNCING THE OPENING OF OUR  

NEWPORT OFFICE

• Wills
• Trusts
• Probate

37 Mill Street, Newport, RI 02840
T 401-619-2217 | F 401-455-0648

10 Weybosset Street, Suite 400  
Providence, RI 02903
T 401-455-3500 | F 401-455-0648

56 Wells Street, Westerly, RI 02891

T 401-315-2733 | F 401-455-0648

www.mignanelli.com

MIGNANELLI   ASSOCIATES, LTD.
Attorneys At Law

Attorney to Attorney Consultations / Referrals 

The R.I. Supreme Court Licenses all lawyers in the general practice of law.
The court does not license or certify any lawyer as an expert or specialist in any field of practice.

Anthony R. Mignanelli
Attorney At Law

10	 January/February 2022   Rhode Island Bar Journal

http://www.mignanelli.com
https://counselfirst.com
https://counselfirst.com


Order. Consequently, we expect that the Title IX regulatory 
amendments will include specific language (relying upon  
Bostock) protecting transgender students under Title IX against 
sexual harassment (as well as protecting against sexual orienta-
tion harassment). The Title IX regulatory amendments could 
take effect by the start of the 2022-23 academic year.

A Case Study – The Long Judicial Path of the Grimm Case
The long procedural history of Grimm v. Gloucester County 

School Board, provides an interesting and important case study 
in how the shifting administrative and judicial interpretations 
of Title IX have impacted transgender student rights. In 2015, 
Gavin Grimm, a female-to-male transgender student, brought  
a Title IX action alleging that his high school denied him access 
to the bathroom that corresponded to his gender identity.32 The 
school district’s policy restricted bathroom access based on the 
student’s “biological genders,” and provided “alternative facili-
ties” for students with “gender identity issues.” The parties spent 
the next two years litigating whether the student’s motion for a 
preliminary injunction should be granted based on the Obama 
Administration’s guidance documents.33 The Supreme Court 
agreed to review the question, but the Court later vacated its 
issuance of a writ of certiorari and remanded the case in March 
2017, based upon the Trump Administration’s February 2017 
withdrawal of the Obama Administration guidance documents 
at issue in the lower court proceedings.34 A few months later, the 
student graduated from high school, but the case proceeded on 
remand.35 

In August 2019, a Virginia federal district court ruled in the 
plaintiff’s favor and rejected the school district’s argument that 
“sex” under Title IX is a binary term encompassing the physi-
ological distinctions between males and females. The trial court 
concluded that the school’s bathroom policy discriminated 
against transgender students on the basis of gender noncon-
formity.36 On appeal, in August 2020 (after the Court’s ruling 
in Bostock), the United States Court of Appeals for the Fourth 
Circuit, in a split 2-1 panel ruling affirmed the district court’s 
decision.37 

The Fourth Circuit’s majority opinion concluded that Grimm 
had suffered a legally cognizable harm, both because the rest-
rooms that he was required to use were inconveniently located 
within his high school and because “[t]he stigma of being forced 
to use a separate restroom… invites more scrutiny and atten-
tion from other students, very publicly branding all transgender 
students with a scarlet ‘T’”38 The Fourth Circuit addressed “the 
heart of the Title IX question in the case: whether the policy 
unlawfully discriminated against Grimm.”39 Guided by Bostock, 
the Fourth Circuit recognized that the term “discrimination” 
typically “mean[s] treating [an] individual worse than others 
who are similarly situated.”40 Grimm was treated worse than 
other similarly situated students, because, unlike all other stu-
dents at his high school, he “could not use the restroom corre-
sponding with his gender” and had to use alternative single-stall 
facilities.41 The Fourth Circuit explained, that while Title IX’s 
implementing regulations,42 allow schools to provide “separate 
toilet… facilities on the basis of sex,” they do not authorize 
schools to do so in a manner that subjects students to separate 
and unequal treatment.43 

A strongly worded dissenting opinion characterized the  
majority’s ruling as “an outcome-driven enterprise prompted  
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by feelings of sympathy and personal views of the best policy” 
that fell “short of construing the law.” The Fourth Circuit later 
denied the school’s petition for rehearing en banc,44 and the 
school district filed a petition for a writ of certiorari seeking  
the United States Supreme Court’s review.

Because the Supreme Court had previously granted a writ  
of certiorari in the litigation (but later withdrew it), many pun-
dits and educational law practitioners expected that the Court 
would grant certiorari again, especially in light of Bostock and 
the resulting questions of whether its analysis equally applied 
to Title IX. Without comment, on June 28, 2021, the Supreme 
Court denied the school district’s petition.45 While there could  
be several reasons for the Court’s action (especially given the 
limited number of cases that it accepts each term and the fact 
that Grimm had graduated during the litigation), the Court 
likely concluded that the issue is not yet entirely mature and 
requires further development among the federal circuits. 

What’s next?
The Biden administration will enforce Title IX to ensure pro-

tections against discrimination based upon gender identity and 
sexual orientation. Such increased federal administrative over-
sight could entail more proactive investigations and resulting 
remedial actions (including resolution agreements with agency 
oversight requirements) on issues relating to access to school 
facilities and participation on sports teams. Of course, the Title 
IX administrative playing field could once again shift back in the 
other direction again after the 2024 Presidential election, if there 
is a resulting change in administrations.

Judicially, high-profile cases continue to progress on dockets 
nationally addressing Title IX’s protections against discrimina-
tion “on the basis of sex” and transgender student rights, includ-
ing issues relating to bathroom policies, locker room access, and 
sports participation. One important case to watch is Adams v. 
School Board of St. John’s County, Florida, addressing a Florida 
school board’s bathroom policy.46 The Eleventh Circuit recently 
granted the school board’s petition for a rehearing en banc, after 
the appellate court had twice ruled against the board’s policy. 
Eighteen states have filed an amicus brief arguing that Title 
IX unambiguously allows educational institutions to maintain 
restrooms that are separated based on biological sex and that 
construing Title IX to prohibit distinctions based on biological 
sex would constitute a judicial trespassing on legislative func-
tions. Twenty-two other states (including Rhode Island through 
its Office of Attorney General) and the District of Columbia 
have filed an amicus brief taking a counter position, arguing 
that Title IX requires recipients of federal funds to refrain from 
discrimination based on sex and that the school board’s bath-
room policy constitutes unlawful gender discrimination against 
transgender students.47 As amici, major businesses, civil rights 
organizations, legal advocacy groups, and religious groups have 
also weighed in on the appeal. The Eleventh Circuit’s en banc 
ruling (expected sometime in 2022) could prompt the Supreme 
Court to reconsider its recent refusal to address the still-evolv-
ing, and highly significant issues interpreting the scope of Title 
IX’s prohibition against discrimination “on the basis of sex.”
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2021-13058/enforcement-of-title-ix-of-the-education-amendments-of-
1972-with-respect-to-discrimination-based-on. 
31  Statement by U.S. Department of Education Assistant Secretary for Civil 
Rights Catherine E. Lhamon on Title IX Update in Fall 2021 United Agenda 
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and Regulatory Plan. 
32  The Grimm litigation also involved claims of Equal Protection violations.  
For purposes of this article, our analysis focuses on the Title IX claims only.
33  Initially, the United States District Court for the Eastern District of 
Virginia dismissed the student’s Title IX claim and denied his request for 
a preliminary injunction. 132 F. Supp. 3d 736 (E.D. Va. 2015). The Fourth 
Circuit reversed relying significantly upon the impacts of the Obama Admin-
istration’s then-applicable Title IX guidance documents. 822 F.3d 709 (4th 
Cir. 2016).
34  137 S. Ct. 1239 (2017) (mem.).
35  The fact that Grimm removed his request for injunctive relief and com-
pensatory damages on remand from his complaint against the school board, 
which challenged that board’s policy of requiring students to use bathrooms 
based on biological sex, did not moot his claims, where he still sought nomi-
nal damages and declaratory relief as to the bathroom policy and his claims 
could be redressed through a favorable judicial decision. 
36  400 F. Supp. 3d 444 (E.D. Va. 2019).
37  972 F.3d 586 (4th Cir. 2020).
38  Id. at 617-18 (quotation omitted).
39  Id. at 618. 
40  Id. 
41  Id.
42  The Department of Education’s Title IX implementing regulation, 34 
C.F.R. § 106.33, allows for “separate toilet, locker room, and shower facili-
ties on the basis of sex,” so long as they are “comparable” to each other. In 
Grimm, the school district argued that this regulation should be interpreted 
in a binary manner based upon the person’s biological sex.
43  972 F.3d at 618.
44  976 F.3d 399 (4th Cir. 2020).
45  141 S. Ct. 2878 (2021).
46  Appeal No. 18-13592 (11th Cir.).
47  In the amicus brief joined by Rhode Island, the amici state that Rhode 
Island has enacted civil rights statutory protections for transgender individu-
als. R.I. Gen. Laws § 11-24-2 (public accommodations); §§ 28-5-6(11), 28-
5-7 (employment); §§ 34-37-3(9), 34-37-4 (housing). The amici contend that 
the experiences of states, such as Rhode Island, with policies and practices 
that ensure equal access to public facilities for transgender people – includ-
ing access to common restrooms consistent with their gender identity – 
promote safe and inclusive school environments.  ◊
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