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Upholding Ethical Standards in the Legal Profession

Christopher S. Gontarz, Esq.
President
Rhode Island Bar Association

“The rule of law 
and attorney ethics 
are essential to the 
proper and effective 
functioning of our 
legal system.”

The legal landscape is strewn with a myriad of po-
tential pitfalls for today’s practitioners. Ever-more 
complex deal-making, domestic and international 
cross-border business entanglements, representing 
clients in contested elections, and potent emerging 
technologies are some of the challenges attorneys 
face in seeking to effectively represent their clients. 
An essential but oft-forgotten aid in navigating 
these obstacles is an attorney’s committed fidelity 
to the principles and precepts of attorney ethics. 

When I was sworn in as President of the Bar 
Association by Chief Justice Suttell, I was adminis-
tered an oath that all my predecessors have taken. 
As part of the oath, I stated that, “I will continue 
to carry out the obligations imposed upon me by 
the Rules of Professional Conduct.” When we are 
sworn in as attorneys by a Justice of the Supreme 
Court, we similarly “solemnly swear that in the 
exercise of the office of attorney and counselor 
we will do no falsehood, nor consent to any being 
done.” In other words, ethics are a critical capstone  
component of our legal profession from the outset.  
We attorneys are held to high ethical standards to 
protect the integrity of the legal system and, more 
importantly, uphold the rule of law and ensure the 
fair and impartial administration of justice. 

The rule of law and attorney ethics are essential  
to the proper and effective functioning of our 
legal system. As advocates, we must represent our 
clients and their positions with zeal. While pursing 
meritorious claims and contentions for clients, not 
to be overlooked is the mandate of Rule 3.3, Can-
dor Toward the Tribunal. As noted in the preamble 
of the rules, “The Rules of Professional Conduct 
are rules of reason…Some of the Rules are imper-
atives, cast in the terms ‘shall’ or ‘shall not’.” Rule 
3.3 is not discretionary in its directive (a) A lawyer 
shall not knowingly (1) make a false statement of 
fact or law to a tribunal or fail to correct a false 
statement of material fact or law previously made 
to the tribunal by the lawyer. Knowingly is defined 
as “actual knowledge of the fact in question. A 
person’s knowledge may be inferred from circum-
stances.” The comments to Rule 3.3 emphasize that 
the provisions of the rule collectively set forth the 
special duties of lawyers as officers of the court to 
avoid conduct that undermines the rule of law and 
confidence in the justice system. 

We attorneys also have an obligation, while 
representing clients, to not knowingly make a 
false statement of fact or law to others. Rule 4.1 
of the Rules states, “In the course of representing 
a client a lawyer shall not knowingly: (a) make a 
false statement of material fact or law to a third 
person; or (b) fail to disclose a material fact to 
a third person when disclosure is necessary to 
avoid assisting a criminal or fraudulent act by 
a client, unless disclosure is prohibited by Rule 
1.6”1 (Confidentiality of Information). Lawyers 
can inadvertently violate Rule 4.1 by knowingly 
repeating an assertion of fact made by the client 
when the lawyer knows that the assertion is false 
and repeats the claim. The Comments to Rule 3.3 
further emphasize that its provisions collectively 
set forth the special duties of lawyers as officers 
of the court to avoid conduct that undermines the 
rule of law and confidence in the justice system. 
A July 2024 opinion by the Supreme Court of the 
State of New York Appellate Division emphasizes 
the responsibility of attorneys regarding Rule 4.1. 
The disciplinary charges stem from the allegations 
that the lawyer communicated demonstrably false 
and misleading statements to courts, lawmakers, 
and the public at large in his capacity as a lawyer. 
The lawyer’s defense was that he lacked knowl-
edge that the statements he made were false and 
that he had a good faith basis to believe the allega-
tions he made. The defense was rejected, finding 
that he had made knowing falsehoods, and that 
each falsehood was made with the intent to de-
ceive. They found that the statements were made 
“wildly, falsely and dishonestly without regard for 
its truth or accuracy.”2 After 55 years of honorable 
and distinguished public service and no disciplin-
ary complaints, the lawyer was disbarred.

I am stressing the importance of ethics for at-
torneys because consistent adherence to the Rules 
of Professional Conduct begets many benefits to 
practitioners and clients alike. Maintaining public 
trust is essential to maintaining public confidence 
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Rhode Island Bar Journal
Editorial Statement
	 The Rhode Island Bar Journal is the Rhode Island Bar 
Association’s official magazine for Rhode Island attorneys, 
judges and others interested in Rhode Island law. The  
Bar Journal is a magazine published bi-monthly, six times 
annually, and digitally distributed to, among others, all 
practicing attorneys and sitting judges, in Rhode Island. 
This constitutes an audience of over 6,300 individuals. 
Covering issues of relevance and providing updates on 
events, programs and meetings, the Rhode Island Bar 
Journal is a magazine that is read on arrival and, most 
often, kept for future reference. The Bar Journal publishes 
scholarly discourses, commentary on the law and Bar 
activities, and articles on the administration of justice. 
While the Journal is a serious magazine, our articles  
are not dull or somber. We strive to publish a topical, 
thought-provoking magazine that addresses issues of 
interest to significant segments of the Bar. We aim to 
publish a magazine that is read, quoted and retained.  
The Bar Journal encourages the free expression of ideas 
by Rhode Island Bar members. The Bar Journal assumes 
no responsibility for opinions, statements and facts in 
signed articles, except to the extent that, by publication, 
the subject matter merits attention. The opinions  
expressed in articles, interviews, columns, and editorials 
are not the official view of the Rhode Island Bar Asso
ciation. Letters to the Editor are welcome.

Article Selection Criteria

>	� Contributors are requested to submit article, book 
review, editorial, and interview topic ideas for approval 
to the Managing Editor prior to submission.

>	� The Rhode Island Bar Journal gives primary preference 
to original articles, written expressly for first publication 
in the Bar Journal, by attorney and judicial members of 
the Rhode Island Bar Association. The Bar Journal does 
not accept unsolicited articles from individuals who 
are not members of the Rhode Island Bar Association 
unless co-authored with a RIBA member. Law student 
members may submit articles co-authored by either a 
law school professor (not necessarily a RIBA member) 
or a RIBA member.

>	� A maximum of two authors (co-authors) is permitted 
for article submissions. 

>	� Articles previously appearing in other publications are 
typically not accepted.

>	� All submitted articles are subject to the Journal ’s 
Editor’s approval, and they reserve the right to edit 
or reject any articles and article titles submitted for 
publication.

>	� Selection for publication is based on the article’s 
relevance to our readers, determined by content and 
timeliness. Articles appealing to the widest range of 
interests are particularly appreciated. However, com-
mentaries dealing with more specific areas of law are 
given equally serious consideration.

>	� Preferred format includes: a clearly presented state-
ment of purpose and/or thesis in the introduction; 
supporting evidence or arguments in the body; and  
a summary conclusion.

>	� Citations conform to the Uniform System of Citation
>	� Maximum article size is approximately 3,500 words. 

However, shorter articles are preferred.
>	� While authors may be asked to edit articles them-

selves, the Editor reserves the right to edit pieces for 
legal size, presentation and grammar.

>	� Articles are accepted for review on a rolling basis. 
Meeting the criteria noted above does not guarantee 
publication. Articles are selected and published at the 
discretion of the Editor.

>	� Submissions are preferred in a Microsoft Word format 
emailed as an attachment. 

>	� Authors are asked to include an identification of their 
current legal position and a photograph, (headshot) 
preferably in a jpg file of, at least, 350 d.p.i., with their 
article submission.

Direct inquiries and send articles and author photographs 
for publication consideration to:
Rhode Island Bar Journal Editor Erin Cute
email: ecute@ribar.com
telephone: 401-421-5740

Material published in the Rhode Island Bar Journal 
remains the property of the Journal, and the author 
consents to the rights of the Rhode Island Bar Journal to 
copyright the work.
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BUILD your Client Base and SERVE
Your Community with the

Bar’s Lawyer Referral Service!

Membership in the Rhode Island Bar Association’s Lawyer Referral  
Service (LRS) is an excellent and inexpensive way to increase your 
client base and visibility within the community while expanding public access to legal representation.  
Optional special LRS projects include: Senior Citizen Center Clinics throughout the year and the state; 
Reduced Fee Program offered to qualifying clients; and the Arts Panel for local artists’ legal needs all 
offer unique opportunities for increasing your business while you provide an important public service to 
your community. 

Applications and more detailed program information and qualifications may be found on our 
website ribar.com in the Members Only section. You may also request information by contacting 
Public Services Director Susan Fontaine at 401-421-7799 or email sfontaine@ribar.com.

in the legal system and the rule of law. Client 
confidence: clients rely on attorneys to repre-
sent their best interests competently and with 
integrity. Professional reputation: ethical be-
havior contributes to an attorney’s professional 
reputation, which, regardless of what we see 
advertised, is the cornerstone of the business  
in the practice of law. Avoiding disciplinary  
actions for violations of the Rules. Protection 
of confidentiality is crucial for preserving the 
attorney-client relationship. Ethical conduct  
by attorneys is essential for ensuring a fair  
and impartial administration of justice. Finally, 
our personal integrity reflects our commitment 
to upholding the values of justice and the rule 
of law. 

Upholding ethical principles not only 
benefits clients and the legal system but also 
reinforces our own commitment to moral  
and professional standards. Ethical conduct  
by attorneys is fundamental to ensuring an 
unbiased and just legal system. Finally, our  
personal integrity reflects our commitment to 
upholding the values of justice and the rule of 

law. In my opinion, ethics serve as the foun-
dation of the legal profession. Fidelity to the 
Rules of Professional Conduct should there-
fore serve as an aide to our ongoing duty to 
improve the administration of justice.

I would like to thank Justin Correa, Esq., legal 
counsel to the Rhode Island Supreme Court 
Ethics Advisory Panel for his excellent editorial 
assistance.

ENDNOTES
1  Rhode Island Rules of Professional Conduct, 3.3; 4.1 
and 1.6.
2  In Re: Rudolph W. Giuliani, AD3d1 (2024), Supreme 
Court of New York, Appellate Division, First Judicial 
District, Motions Nos. 24-1332, 2063 and 21-596.  
Decided July 2, 2024.  ◊

Attorney Brianna Repetto, a member of the Lawyer Referral Service, 
enthusiastically supports the program. “Finding an attorney to guide 
you through the legal process during life’s most critical moments can 
be quite daunting. The Lawyer Referral Service offers a much more 
intimate opportunity to connect the public with the right attorney 
compared to a simple internet search. I highly recommend this  
service for both members of the public and private counsel looking  
to give back or expand their business!”

https://www.ribar.com
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Filing for Bankruptcy Post-Foreclosure: A Possible 
Workaround for Debtors and How to Protect Creditors

It is not so often that a Debtor files for bank-
ruptcy after a non-judicial sale in Rhode Island, 
Massachusetts, or New Hampshire, nor is it ever 
fruitful in getting their home back. Why? Because 
the caselaw in the First Circuit has held that a 
Debtor cannot propose a bankruptcy plan to 
reinstate their mortgage.1 The bankruptcy courts 
in Massachusetts and Rhode Island have also held 
this opinion.2 Therefore, to protect their homes 
from foreclosure, Debtors file bankruptcy prior to 
the foreclosure sale, which is known as the “gavel  
rule.” The gavel rule establishes that upon the 
conclusion of the foreclosure sale, marked by the 
fall of the gavel, the Debtors equity of redemption 
is extinguished.

It is also common practice in at least the 
Commonwealth of Massachusetts and likely in 
the neighboring states of Rhode Island and New 
Hampshire, which also perform non-judicial fore-
closure sales, that documents evidencing a foreclo-
sure sale are not quickly recorded, nor must they 
be. The states each have similar recording statutes 
ranging from 30 to 60 days, but recording even 
after these deadlines does not invalidate the sales. 
They are especially not recorded quickly when a 
third-party purchaser is the highest bidder at the 
foreclosure sale, as there is usually a closing set at 
least 30 days out.

Recently, in two separate Chapter 13 cases in 
the Commonwealth of Massachusetts, Debtors 
have attempted to use the trustee’s inherent pow-
ers to avoid a foreclosure sale post-foreclosure. 
Pursuant to bankruptcy caselaw, the Trustee 
has inherent avoiding powers in a Chapter 13 
case. The Debtor, however, has limited powers. 
While there was a case in Massachusetts years 
ago wherein a Chapter 7 Trustee was successful 
in invalidating a foreclosure sale3 because docu-
ments were not recorded timely, there is not much 
caselaw wherein Debtors have attempted to use 
these same Trustee powers.4 In the case where the 
Debtor appeared successful in avoiding the fore-
closure sale, the Debtor specifically had a count in 
their Adversary Proceeding preserving any monies 
recovered for the benefit of the Bankruptcy Estate. 
Debtors do not have the same avoidance powers  
as Trustees.5 Moreover, there is case law in the 
Commonwealth that the Debtor’s equity of 

redemption extinguishes upon the execution of a 
memorandum of sale.6 The case law does not re-
quire that the Memorandum of Sale be recorded, 
however.

In limited circumstances, the Debtor can use 
Section 522(h) of the Bankruptcy code. This sec-
tion indicates that the Debtor can avoid a transfer 
of a property to the extent that the Debtor could 
have exempted such property under subsection 
g(1) of this section if the trustee had avoided such 
a transfer if that transfer was avoidable under 
certain sections available to the trustee under  
their avoidance powers and that the trustee does 
not attempt to avoid such a transfer. Taken in 
conjunction with g(1), that a transfer cannot be a 
voluntary transfer of the Debtor, and the Debtor 
did not conceal such property. 

The first matter was decided on appeal from 
the Massachusetts Bankruptcy Court.7 In Jacobs, 
the bankruptcy court in Massachusetts held that 
the Debtor could not avoid their pre-petition 
foreclosure sale. In this case, before the Debtor/
homeowner filed for bankruptcy, a memorandum 
of sale and deed were recorded. There, the Debtor 
moved under 522(h) of the Bankruptcy Code and 
attempted to use the Trustees avoidance powers, 
arguing that he had an equity of redemption in 
which he could avoid the transfer of his equity  
of redemption because he believes that the fore-
closure deed was defective. The bankruptcy court 
held that the Debtor’s equity of redemption was 
extinguished at the conclusion of the foreclosure 
sale upon the execution of the memorandum of 
sale between the mortgagee and a third-party 
buyer. The Debtor appealed directly to the United 
States District Court for the Commonwealth of 
Massachusetts.8

The United States District Court for the Com-
monwealth of Massachusetts affirmed the Bank-
ruptcy Court decision and additionally held that 
the Affidavit of Sale that was recorded provided 
constructive notice to third-party buyers, such 

The Bar Journal assumes no responsibility for opinions, statements, and facts 
in any article, editorial, column, or book review, except to the extent that, by 
publication, the subject matter merits attention. Neither the opinions expressed 
in any article, editorial, column, or book review nor their content represent the 
official view of the Rhode Island Bar Association or the views of its members.

“The Debtor’s  
equity of redemption 
extinguishes upon 
the execution of  
a memorandum  
of sale.”

Jennifer L. Joubert, Esq. 
Demerle & Associates, P.C.
Boston



that the Debtor was unable to avoid the transfer and the extin-
guishment of his equity of redemption.9

Even more recently was the Adversary Proceeding initiated 
by a Debtor a month or so post-foreclosure sale.10 In Neiva  
v. Loancare, LLC, the Debtor’s foreclosure sale occurred in  
January 2023. The highest bidder was a third-party purchaser, 
and a memorandum of sale was executed, not recorded. The 
Debtor filed bankruptcy in February 2023, proposed a sale plan, 
and indicated an intent to file an adversary proceeding against 
the lender. No proof of claim was filed, nor was there any  
objection to the bankruptcy plan, as the foreclosure sale was 
concluded previously, and therefore the property is not part of 
the bankruptcy estate. 

The Debtor then filed an Adversary Proceeding with several 
different and distinct counts regarding the foreclosure sale. The 
most important count was the avoidance of the foreclosure sale 
pursuant to 522(h) of the bankruptcy code. The Debtor argued 
that the “transfer” (the foreclosure sale) was neither voluntary 
nor concealed and moved to avoid the transfer under Section 
544 of the code in that there was nothing recorded on title to 
put a third-party purchaser on notice and therefore was avoid-
able. The Bankruptcy Court allowed the parties to stay all of  
the Counts of the Complaint and focus on the 522(h) Count 
only. Cross-summary judgment motions were filed as well as 
replies, and all were prior to the Jacobs decision. The Decision 
on Neiva came out after Jacobs.

On Summary Judgment as to the particular Count I under 
522(h), the Court ruled most notably that the Debtor’s equity 
of redemption could be redeemed because there was nothing on 
title to notice as to any bona fide purchasers that the foreclosure 
sale had concluded. Although the Creditor argued that 522(h) 
is for very limited circumstances, that the memorandum of sale 
was executed, the sale was voluntary, and that 2nd jurisdiction 
caselaw against Debtors using 522(h) to undo sale when it solely 
benefits them and not the estate, that the Debtor’s sole purpose 
for Bankruptcy was to sell the home, and there were enough 

Founded in 1958, the Rhode Island Bar Foundation is the non-profit 
philanthropic arm of the state’s legal profession. Its mission is to 
foster and maintain the honor and integrity of the legal profession 
and to study, improve, and facilitate the administration of justice. 
The Foundation receives support from members of the Bar, other 
foundations, and honorary and memorial contributions.

Today, more than ever, the Foundation faces great challenges in 
funding its good works, particularly those that help low-income and 
disadvantaged people achieve justice. Given this, the Foundation 
needs your support and invites you to complete and mail this form 
with your contribution to the Rhode Island Bar Foundation.

Help Our Bar Foundation Help Others

Rhode Island Bar Foundation

RHODE ISLAND BAR FOUNDATION GIFT

PLEASE PRINT

My enclosed gift in the amount of $ 

Please accept this gift in my name

or

In Memory of 

or

In Honor of 

Your Name(s) 

Address 

City/State /Zip 

Phone ( in case of questions) 

Email: 

Please mail this form and your contribution to:

Rhode Island Bar Foundation

41 Sharpe Drive

Cranston, RI 02920

Questions? Please contact Theresa Gallo at 421-6541

or tgallo@ribar.com

STAY
CONNECTED!

FOLLOW US

Facebook: 

Twitter:

Instagram: 

Linkedin:

@RIBarAssociation

@RIBarAssoc

@RIBarAssociation

linkedin.com/company/
ri-bar-association
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pre-foreclosure sale recordings to put someone on notice, the 
Bankruptcy Court ruled that the Debtor’s equity of redemption 
was not extinguished by the foreclosure sale.

Unless there are any other cases brought by Debtors or 
further appeals, foreclosure attorneys would need to protect 
their clients going forward by recording some sort of qualifying 
evidence that a sale has been completed. Rhode Island and New 
Hampshire are also in the First Circuit and perform non-judicial 
sales, so perhaps foreclosure attorneys also need to record some 
sort of affidavit of the sale as soon as possible to protect the sale 
from possible homeowners filing bankruptcy post-gavel. 

ENDNOTES
1  In re Vertullo, 610 B.R. 399 (B.A.P. 1st Cir. 2020).
2  See TD Bank v. Lapointe (In re LaPointe), 505 B.R. 589, 595; In re  
Medaglia, 402 B.R. 530, 2009 Bankr. LEXIS 798, 61 Collier Bankr. Cas.  
2d (MB) 1218.
3  Weiss v. US Bank (In re Mularski), 565 B.R. 203 (Bankr. D. Mass. 2017).
4  In re Giacchetti, 584 B.R. 441 (Mass.BK. 2018).
5  Kalesnik v. HSBC Bank USA (in re Kalesnik), 571 B.R. 491 (Bankr. 
D.Mass. 2017).
6  Williams v. Resolution Case GGF OY, 417 Mass. 377, 384 (1994).
7  Tran v. Citizens Bank, et.al. (In re Tran).
8  Unless requested to appeal to the United States District Court of  
Massachusetts, a Bankruptcy Court Appeal goes directly to the Bankruptcy 
Appellate Panel.
9  In re Tran (Tran v. Citizens Bank, N.A and Jacobs), 23-40128 (Mass. BK 
2023).
10  Nevia v. Loancare, LLC (In re Neiva), 23-4015 (MA BK 2023).  ◊

Attorney Cristine McBurney, 
a member of the Volunteer 
Lawyer Program (VLP), enthusi-
astically supports the program. 
“The VLP has allowed me the 
opportunity to help people of 
limited means achieve their 
goals within the legal system. 
The Bar’s public services 
programs have provided a great 
resource for those in our com-
munity in need of these services. The VLP staff have always 
been great to work with, and it is hard to say “no” to any  
of them. I encourage everyone to get involved with the VLP 
and take cases.”

Participation in our Volunteer Lawyers Program provides 
crucial legal assistance to those in need. Whether you have 
been an attorney for years or it is the beginning of your 
career, pro bono cases can provide the opportunity for you to 
explore new areas of law, and seasoned members of the Bar 
are available as mentors. Your involvement in VLP ensures 
marginalized individuals receive vital representation, playing 
a key role in fostering justice. Join today and you can make  
a difference in the lives of those who need it most. 

Applications and more detailed program information and  
qualifications may be found on our website ribar.com 
in the Members Only section. You may also request 
information by contacting Public Services Director Susan 
Fontaine at 401-421-7799 or email sfontaine@ribar.com.

Serve Your Community  
with the Bar’s  

Volunteer Lawyer Program!

The Rhode Island Bar Foundation sends its grateful appre-
ciation to the banks participating in our Interest on Lawyers 
Trust Accounts (IOLTA) Honor Roll Bank program. Many banks 
in Rhode Island participate in the Rhode Island Bar Founda-
tion IOLTA Program, which is administered by the Rhode 
Island Bar Foundation. The IOLTA Program funds critical 
services in Rhode Island communities. Through IOLTA grants, 
thousands of our most vulnerable citizens receive free or 
low-cost civil legal services. The RI Bar Foundation would like 
to especially highlight our IOLTA Honor Roll Bank participants. 
These financial institutions agree to pay a net yield of at least 
65 percent of the federal fund’s target rate on IOLTA deposits. 
Their participation in the IOLTA Program exemplifies their 
commitment to upholding the Federal Community Reinvest-
ment Act. Participating banks appear below:

IOLTA Honor Roll Banks

Arbitrator

Investigator

Mediator

Nicholas Trott Long, Esq.Nicholas Trott Long, Esq.
401-351-5070

nicholas@ntlong.com
www.ntlong.com
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EXPERIENCED, THOROUGHLY PREPARED
& SUCCESSFUL TRIAL ATTORNEY

Since 1984, I have been representing people who have been physically and emotionally 
harmed due to the criminal acts or negligence of others. I have obtained numerous  
million-dollar plus trial verdicts and many more settlements for victims of birth injury,  
cerebral palsy, medical malpractice, wrongful death, trucking and construction accidents. 
Counting criminal and civil cases, I have been lead counsel in over 100 jury trial verdicts.

My 12 years of working in 3 different prosecutors’ offices (Manhattan 1982-84;  
Miami 1984-88, R.I.A.G. 1988-94) has led to my enduring commitment to seek justice.

I welcome your referrals. My case load is exceptionally small. 
I do and will continue to personally handle every aspect of your client’s 

medical malpractice or serious personal injury case from beginning to end.

Board Certified in Civil Trial Advocacy by the National Board of Trial Advocacy*

morowitzlaw.com
56 Pine Street, Suite 200, Providence, RI 02903

(401) 274-5556 (401) 273-8543 fax

I am never too busy to promptly return all phone calls from clients and attorneys.

*The Rhode Island Supreme Court licenses all lawyers in the general practice of law. 
The Court does not license or certify any lawyer as an expert or specialist in any particular field of practice.

The Law Office of David Morowitz, Ltd.The Law Office of David Morowitz, Ltd.
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Non-Refundable Retainers: A Minefield of Trouble

A number of attorneys in the State of Rhode 
Island ask for non-refundable retainers, and often 
this leads them down the road to the Office of 
Disciplinary Counsel, a place where attorneys 
don’t want to hear their name mentioned. In this 
article, I will address the different types of “retain-
ers” as well as outlining the position taken by the 
Rhode Island Disciplinary Counsel on this issue. 
Rhode Island Rule 1.5 of the Rules of Professional 
Conduct states as follows:

�(a) A lawyer shall not make an agreement for, 
charge, or collect an unreasonable fee or an 
unreasonable amount for expenses. The factors 
to be considered in determining the reasonable-
ness of a fee include the following:
�	� (1) the time and labor required, the novelty 

and difficulty of the questions involved, 
and the skill requisite to perform the legal 
service properly;

�	�(2) the likelihood, if apparent to the client, 
that the acceptance of the particular employ-
ment will preclude other employment by the 
lawyer;

�	�(3) the fee customarily charged in the locality  
for similar legal services;

��	�(4) the amount involved and the results 
obtained;

�	�(5) the time limitations imposed by the client 
or by the circumstances;

�	�(6) the nature and length of the professional 
relationship with the client;

�	� (7) the experience, reputation, and ability 
of the lawyer or lawyers performing the 
services; and

�	� (8) whether the fee is fixed or contingent.
�(b) The scope of the representation and the 
basis or rate of the fee and expenses for which 
the client will be responsible shall be communi-
cated to the client, in writing, before or within 
a reasonable time after commencing the repre-
sentation, except when the lawyer will charge 
a regularly represented client on the same basis 
or rate. Any changes in the basis or rate of the 
fee or expenses shall also be communicated to 
the client. Where the fee is not fixed or con-
tingent, billings regarding the fees, costs, and 
expenses shall be provided to the client on  
a quarterly basis or as otherwise provided in 
the agreement.

�(c) A fee may be contingent on the outcome  
of the matter for which the service is rendered, 
except in a matter in which a contingent fee 
is prohibited by paragraph (d) or other law. A 
contingent fee agreement shall be in a writing 
signed by the client and shall state the method 
by which the fee is to be determined, including 
the percentage or percentages that shall accrue 
to the lawyer in the event of settlement, trial 
or appeal; litigation and other expenses to be 
deducted from the recovery; and whether such 
expenses are to be deducted before or after 
the contingent fee is calculated. The agreement 
must clearly notify the client of any expenses 
for which the client will be liable whether or 
not the client is the prevailing party. Upon con-
clusion of a contingent fee matter, the lawyer 
shall provide the client with a written state-
ment stating the outcome of the matter and, if 
there is a recovery, showing the remittance to 
the client and the method of its determination.
�(d) A lawyer shall not enter into an arrange-
ment for, charge, or collect:
�	� (1) any fee in a domestic relations matter, the 

payment or amount of which is contingent 
upon the securing of a divorce or upon the 
amount of alimony or support, or property 
settlement in lieu thereof; or

�	� (2) a contingent fee for representing a defen-
dant in a criminal case.

�(e) A division of a fee between lawyers who are 
not in the same firm may be made only if:
�	� (1) the division is in proportion to the 

services performed by each lawyer or each 
lawyer assumes joint responsibility for the 
representation;

�	� (2) the client agrees to the arrangement, 
including the share each lawyer will receive, 
and the agreement is confirmed in writing; 
and

�	� (3) the total fee is reasonable.
There are actually two types of payments to 

attorneys. The first is a “fee advance,” which is

The Bar Journal assumes no responsibility for opinions, statements, and facts 
in any article, editorial, column, or book review, except to the extent that, by 
publication, the subject matter merits attention. Neither the opinions expressed 
in any article, editorial, column, or book review nor their content represent the 
official view of the Rhode Island Bar Association or the views of its members.

“The funds paid to the 
attorney by the client 
do not belong to the 
attorney immediately; 
rather, the attorney 
must earn the funds  
for services performed 
for the client.”

Jane Howlett, Esq. 
Howlett Law, Inc.
Bristol
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typically known as a retainer in Rhode Island. In this scenario, 
the funds are deposited into an IOLTA account, and the attor-
ney is paid for the time spent on that particular case from the 
funds held in the IOLTA account. The funds paid to the attorney 
by the client do not belong to the attorney immediately; rather 
the attorney must earn the funds for services performed for 
the client. The Retainer Agreement should specifically spell out 
the amount of the retainer and the hourly wage or flat fee for 
the services to be performed. In Rhode Island the attorney’s fee 
must be earned and, failure to earn those funds must result in a 
refund of the unused portion of the retainer. 

The second type of “retainer” or category of funds paid to 
an attorney by a client is also known as a “special retainers” or 
a “true retainers.” These payments are made to the attorney to 
secure the attorney’s availability for a specified period of time. 
The crux of these types of payments are that the attorney is be-
ing taken out of the work force due to dedication to one client 
and that the payment is made to secure an attorney’s availability, 
to compensate the attorney for the loss of other employment  
opportunities and to secure an attorney’s availability over a 
given period of time. However, the fee must still be “reasonable” 
pursuant to Rule 1.5. Historically, these types of “retainers” 
harken back to an earlier time when there were fewer attorneys 
and a client needed to secure an attorney’s services. These types 
of “retainers” are not often seen today, however they are recog-
nized by Rhode Island Rule 1.5 (b). 

The client’s absolute right to terminate the attorney’s services 
and the attorney’s right to withdraw from representing the  
client are also key issues in the attorney-client relationship. For 
example, if an attorney is discharged shortly after receiving a 
non-refundable retainer, they would receive a windfall prior to 
taking any substantial action on the subject of the representa-
tion. Such a fee would be considered unreasonable and would 
violate Rule 1.5. 

The Ethics Advisory Panel issued an opinion in 19941 that 
stated that “it is the Disciplinary Board’s policy that the term 
‘retainer’ as used by attorneys of this Bar is a fee advance and 
therefore refundable, minus a reasonable ‘quantum meruit’ 
amount.” The opinion went on to state that the attorney is 
entitled to the reasonable value of the services rendered under 
the quantum meruit theory and any unused portion of the fee 
must be returned to the client. The opinion explicitly states that 
the attorney is obligated to return the non-earned portion of the 
retainer fee.

The Ethics Advisory Panel issued a similar opinion in April 
20242 when addressing fees assessed on real estate transactions 
by closing attorneys. The inquiring attorney stated that certain 
attorneys who were representing buyers in real estate closings 
were charging fees, classified as “seller” fees on the settlement 
statements. These “seller” fees included disbursement fees, 
courier fees and wire transfer fees, which were not actually costs 
incurred by the attorney. The opinion further stated that it is 
clear that for the fees to be “reasonable,” the charges must either 
reflect “a reasonable amount to which the client has agreed 
in advance” or “the cost incurred by the lawyer.” In particular, 
there were no fees assessed by the attorney’s bank relative to 
wire transfers from the attorney’s IOLTA account, and thus 
the attorney could not assess a line item fee at the closing for a 
non-existent fee that the attorney didn’t incur. The opinion cited 
a previous opinion, specifically Rhode Island Supreme Court 
Ethics Advisory Opinion No. 2023-12, which determined that 

It’s Not Too Late to  
Sign Up For Your 2024–2025  

Bar Committees!

If you have not yet signed up as a member of a 2024–2025 
Rhode Island Bar Association Committee, you can still do so!  
Bar committee membership runs from July 1st to June 30th. 

Even Bar members who served on Bar committees last year 
must reaffirm their interest for the current year, as commit-
tee membership does not automatically carry over from one 
Bar year to the next. Bar members may complete a committee 
registration form online or download and return a form to the Bar.

This year, we will continue to offer Bar committee participation  
in a hybrid manner whenever possible to accommodate those 
who would prefer to attend meetings virtually.

For more information, visit the Bar’s website under For  
Attorneys – Bar Committees. Anyone signing up for Bar  
Committees after August 16th can do so by contacting  
Communications Coordinator NaKeisha Torres at  
(401) 421-5740 or ntorres@ribar.com.
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the inquiring attorney could pass credit card processing fees to 
his or her clients in both flat fee and hourly billing matters and 
in situations when the client has paid fees to the attorney in 
connection with the issuance of payment to a third party. This 
was because the fees reflected no more than the costs actually 
incurred by the attorney during the course of representation. 
The opinion cites North Carolina’s State Bar Formal Ethics 
Opinion 2021-3 by stating that “nothing in the Rules of Profes-
sional Conduct permits or empowers a lawyer to charge a third 
or opposing party for legal services performed for the benefit of 
her client without that party’s consent.” The opinion also refer-
ences similar decisions by the Ethics Panels in New York, Alaska 
and Illinois.

Additionally, Rule 1.5(a) establishes that both attorney’s fees 
and related expenses charged by lawyers must be “reasonable 
under the circumstances.” Comment [1] to Rule 1.5 explains that 
“[a] lawyer may seek reimbursement for the cost of services 
performed in-house, such as copying, or for other expenses in-
curred in-house, such as telephone charges, either by charging a 
reasonable amount to which the client has agreed in advance or 
by charging an amount that reasonably reflects the cost incurred 
by the lawyer.” 

It is clear that an attorney must earn their fees, bill against 
the retainer and refund the unused or unearned portion of any 
retainer. This was reiterated by the Supreme Court in Rhode 
Island Supreme Court Ethics Advisory Panel Op. 2016-08, issued 
on August 15, 2016. This addressed payments by third parties 
(not credit card companies) and stated that “when an attorney 
receives funds for fees from a third-party payor, the third-party 
payor, and not the client, is entitled to the refund of excess 
fees at the conclusion of the representation, unless there are 
agreements specifying otherwise.” An example of an agreement 
specifying otherwise would be a specific arrangement, set forth 
in writing, determining who should receive the unused portion 
of the retainer. This, again, does not refer to credit card compa-
nies as third-party payors but rather an individual or an entity 
paying the retainer on behalf of the client.

Finally, Rhode Island Supreme Court Rule 1.16(d) states as 
follows:

�(d) Upon termination of representation, a lawyer shall take 
steps to the extent reasonably practicable to protect a client’s  
interests, such as giving reasonable notice to the client, 
allowing time for employment of other counsel, surrender-
ing papers and property to which the client is entitled, and 
refunding any advance payment of fee or expense that has 
not been earned or incurred. The lawyer may retain papers 
relating to the client to the extent permitted by other law. 
(Emphasis added.)
In summary, and in the immortal words of Justice Cardozo, 

“Membership in the Bar is a privilege burdened with condi-
tions.”3 Although some members of the Bar will continue to ask 
for non-refundable retainers, in doing so they run the significant 
risk of facing disciplinary sanctions should the attorney-client 
relationship be terminated. The client will want their money 
back, and based on the foregoing, the attorney will ultimately 
have to return the unused portion of the retainer.

ENDNOTES
1  Ethics Advisory Panel Opinion #94-63 Request #534 September 28, 1994.
2  Rhode Island Supreme Court Ethics Advisory Panel Op. 2024-02 April 11, 
2024.
3  In Re Rouss, 116 N.E. 782 (NY 1917).  ◊

Your Bar Association supports law related education (LRE) for 
Rhode Island children and adults through three longstanding 
programs: Lawyers in the Classroom and Rhode Island Law 
Day for upper and middle school teachers and students, and  
the Speakers Bureau for adult organizations. Responding to  
LRE requests, Bar volunteers are contacted, based on their geo-
graphic location and noted areas of legal interest, to determine 
their interest and availability.

Following a recommendation from the Bar’s Diversity and Inclu-
sion Task Force and to enhance both the Lawyers in the Class-
room program as well as the Speakers Bureau, topics related to 
DEI in the legal profession have been added to our current areas 
of focus. The following topics were added to attorney LRE signup 
forms, and volunteers are requested for these and all other areas 
of focus:

If you are interested in serving as a LRE volunteer, please go to 
the Bar’s website at ribar.com, click on FOR ATTORNEYS, click 
on LAW RELATED EDUCATION, click on ATTORNEY ONLY LRE 
APPLICATION. All Bar members interested in serving as LRE 
volunteers, now and in the future, must signup this year, as we 
are refreshing our database. 

Questions? Please contact Director of Communications Erin Cute 
at ecute@ribar.com or 401-421-5740.

Lawyers in the Classroom
- �Title VII as it relates to  

students/schools

Speakers Bureau
- �Title VII and  

Employment Law

- Civil Rights

- �Harassment in the  
workplace

Seeking Law Related Education  
Program Attorney Volunteers: 

Update Your Preferences Today!

ADR COMMERCIAL LAW
Mediations, Arbitrations and Fact Findings

William J. Delaney

Lonardo Forte & Trudeau, LLP
2980 West Shore Road, 1st Floor

Warwick, RI  02886
401-632-8987 

wdelaney@alftlaw.com
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Our Bar Association is proud to offer mentorship opportunities that 
foster professional development, strengthen collegiality, and provide 
valuable guidance and support in the practice of law. Experienced 
practitioners can share their wealth of knowledge and experience 
with mentees, and mentees receive a helping hand as they begin  
or revitalize their legal careers. Over the years, the Bar Association 
has matched numerous new members with seasoned attorneys, 
and we would like to refresh our directory. 

For traditional mentoring, our program matches new lawyers 
one-on-one with experienced mentors in order to assist with law 
practice management, effective client representation, and career 
development. If you would like to volunteer and serve as a mentor,  
please visit ribar.com, select the MEMBERS ONLY area, and 
complete the Mentor Application form and return it to the listed 
contact. 

As an alternative, the Bar Association also offers the Online Attorney 
Information Resource Center (OAR), available to Bar members 
through the MEMBERS ONLY section of the Bar’s website, to 
receive timely and direct volunteer assistance with practice-related 
questions. 

If you have any questions about either form of mentoring, or if 
you would like to be paired with a mentor through our traditional 
program, please contact Director of Communications Erin Cute at 
ecute@ribar.com or 401-421-5740. 

Bar Association Mentor Programs

• Commercial litigation
• Construction litigation
• Insurance coverage
• Malpractice
• Property damage
• Consumer litigation
• Personal injury

20
Years of

Litigation
Experience

www.LawLaura.com
Laura@LawLaura.com

(401) 291—8071
225 Dyer Street, 2nd Fl., Providence, RI 02903

I SERVE AS A  NEUTRAL  FOR
MATTERS INVOLVING: 

 Live, Hybrid, and
Zoom Hearings

LOCATED IN DOWNTOWN PROVIDENCE

*

Arbitration & Mediation

Laura J. Bottaro, Esq.
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Rhode Island Women Lawyers:
Past, Present, & Future
This series was inspired by Roger Williams University School of Law’s annual Women 
in Robes event and was created in alliance with their exciting new project, The First 
Women, which recognizes and honors the first women of the Rhode Island Bar. 

Attorney Tamera Rocha’s interest in the judicial 
system began when she was a child. As the 
daughter of a former police officer and current 
criminal justice professor, she had the opportunity 
to watch her father testify in court several times. 
She has fond memories of these court visits, 
where she could see her father in action, and 
even recalls the judge letting her sit at the bench 
and bang the gavel a few times—a harbinger, 
perhaps, of her future role leading the Rhode 
Island Supreme Court’s Access to Justice Office.

The road to Ms. Rocha’s current position, 
however, was not a direct one. As a market-
ing and logistics undergraduate student, Ms. 
Rocha added a minor in legal studies late in her 
collegiate career at Central Michigan University. 
As if that was not enough, she also ran track at 
Central Michigan University, where she earned  
Division IA All-American honors, specializing in 
the heptathlon, pentathlon, hurdles, long jump, 
and high jump. After graduating, she took a year 
off to run track professionally before being ac-
cepted to law school at the University of Toledo. 
Ms. Rocha continued multitasking during her 
first semester at law school, where she not only 
handled a full 1L courseload but also spent her 

spare time training for the Olympic trials! She 
recalled how challenging it was to juggle both 
school and such intense training, so she made 
the difficult decision to focus her remaining two 
years of law school on her future legal career. It 
was a tough choice, but she does not regret her 
decision. “Law school was where I needed to be,” 
she said.

Like so many attorneys who graduated during 
the Great Recession, Ms. Rocha’s legal career 
got off to a rocky start. Her first job offer was 
rescinded as a result of the economic conditions 
at the time, but this did not stop her from pivoting 
to a quasi-legal job recruiting students for her law 
school alma mater. She also held a temporary po-
sition in compliance in Troy, Michigan, thereafter. 

After moving to Rhode Island with her hus-
band, Ms. Rocha continued practicing in the com-
pliance field at Textron. Looking for job opportu-
nities within the state government, she applied 
for a staff attorney position in the Rhode Island 
Supreme Court’s Office of General Counsel. Even 
during the interview process, she could feel that 
the position was a great fit for her—a feeling that 
has only solidified throughout her eight years of 
service and to the present day.

In her position as Director of the Access to 
Justice Office, Ms. Rocha oversees three vital 
court services: Language Access, Compliance 
with the Americans with Disabilities Act, and 
Services for Self-Represented Litigants. She has 
also served as legal counsel to the Committee 
for Character and Fitness and the Unauthorized 
Practice of Law Committee. In talking to Ms. 
Rocha, the accomplishment she is most proud of 
is spearheading the effort to increase the number 
of court interpreters on the courts’ staff. As the 
number of litigants, witnesses, and members 
of the public who need the aid of an interpreter 
increases, Ms. Rocha has made it her mission to 
ensure enhanced accessibility—no matter what 
language a person speaks. In order to further 
provide access to justice services, she has also 
organized more training for court interpreter staff 
as well as increased vendor interpreter services. 
Ms. Rocha has also organized community listen-
ing sessions to better understand and document 

court users’ language assistance needs. She 
has collaborated with community partners, both 
locally and nationally, to identify strategies to 
increase resources for self-represented litigants 
and to ensure that Rhode Island courts are ac-
cessible to the public in a multitude of ways. 

The most rewarding period in Ms. Rocha’s 
career is right now! She is enthusiastic about 
working for access to justice at a time when 
addressing the needs of court users directly is 
becoming a priority in many states. Nationally, 
this upward trend includes the restoration of the 
Office for Access to Justice within the Justice 
Department and supporting tools provided by  
the National Center for State Courts. One memo-
rable sign of the movement within Rhode Island 
was the establishment of the Access to Justice 
Office within the Rhode Island Supreme Court 
in 2021 by Chief Justice Paul Suttell and State 
Court Administrator Julie Hamil. Seizing on the 
momentum, Ms. Rocha hopes to look back on the 
changes she has made in furtherance of access 
to justice and see the difference it has made for 
generations to come.

When asked about her favorite part of being 
a lawyer, Ms. Rocha thought for a moment and 
responded, “Issue spotting.” Lest we think she is 
nostalgic for 1L final exams, she explains that this 
important skill has really helped her see beyond 
the immediate and focus on the bigger picture.  
It allows her to see gaps and barriers and identify 
what is broken or missing on a variety of issues 
she works on daily. As she notes, issue spotting  
is a critical precursor to effective problem-solving. 

Ms. Rocha has sage advice for other lawyers: 
listen. She employs this important maxim in her 
career, especially when communicating with the 
members of the public she serves. Not only does 
active listening ensure that everyone is heard,  
but it also creates dialogues that are a more  
efficient use of time. After all, a lot of time can  
be wasted if a lawyer makes an assumption 
about a problem rather than adhering to the 
“listen first” strategy. In a career where we are 
constantly talking, listening can be an underval-
ued but critical tool in an attorney’s toolkit. Ms. 
Rocha also encourages all attorneys to “take 

Tamera Rocha, Esq.

Angela Yingling, Esq.
RI Assistant Public Defender

Jenna Giguere, Esq. 
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your time with the opportunities that have been presented to you.” In other 
words, be present in the moment in order to learn as much as you can. She 
places a particular emphasis on learning from those who have come before 
us, as they can often be an invaluable resource, and espouses patience and 
willingness to learn as important values for all attorneys. 

Outside of her role leading the Access to Justice Office, Ms. Rocha is 
also part of the Advisory Council for the United State District Court of Rhode 
Island, serving on the Continuing Legal Education (CLE) and Access to Jus-
tice subcommittees; she is a member of the Executive Board for the Center 
for Mediation and Collaboration; and she was a participant of the inaugural 
RIBA Leadership Academy. Between all of her professional commitments 
and raising her young family, she does not have too much free time on her 
hands, but when she can, she enjoys traveling with her family, visiting new 
places, and learning more about the world.  ◊

Attorney to Attorney Consultations/Referrals

WORKERS’ 
COMPENSATION

REVENS, REVENS,  
ST. PIERRE & WYLLIE, P.C.

946 Centerville Road, Warwick, RI 02886
telephone: (401) 822-2900
facsimile: (401) 826-3245

Michael A. St. Pierre
mikesp@rrswlaw.com

David M. Revens
drevens@rrswlaw.com

•	 No long-term commitment required

•	� 2 conference rooms available including 
one large conference room

•	 Secretarial stations

•	 Copy machine with scanner

•	 Potential access to phone system

•	 Heavily traveled road

•	 Plenty of free parking

•	 Wi-Fi available

•	 Signage space available

•	 Newly remodeled

•	 Possibility to share secretary

 

	 Text or call

	 Attorney David Slepkow
	  401-439-8372

OFFICE SPACE  
AVAILABLE  

IN LAW OFFICE 

Space Sharing
1481 Wampanoag Trail

East Providence
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Introducing vLex Fastcase:  
Enhanced Legal Research for Rhode Island Bar Members

Member Benefit Spotlight

Fastcase legal research remains one of the most important benefits 
for Rhode Island Bar Association members, offering free access to 
cases, statutes, and regulations. In 2023, Fastcase merged with 
vLex, a global legal intelligence company, prompting questions 
about the impact on the free research benefit. The good news is 
that the vLex Fastcase merger is as committed as ever to democra-
tizing legal research. By year’s end, the Rhode Island Bar Associa-
tion will launch an upgraded member benefit program, offering the 
same free core services with notable improvements.

The enhanced “vLex Fastcase” platform will provide free access to 
extensive primary law collections, including Rhode Island caselaw, 
statutes, the Constitution, Attorney General Opinions, Administrative  
Code, and court rules. You can search by citation, keyword, or  
natural language query to instantly retrieve the legal authorities  
you need.

Members will also have access to a rich selection of treatises, 
practice guides, legal forms, and secondary sources. Rhode Island-
specific guides cover civil procedure, foreclosure law, legal mal-
practice, title standards, and trust and estate practice, with national 
materials on bankruptcy, employment law, and intellectual property. 
The Rhode Island Bar Journal articles will remain accessible on the 
new platform.

A key upgrade to the platform includes skills from Vincent AI, 
vLex’s award-winning research assistant that will elevate your legal 
research. Vincent delivers automated headnotes, case summaries, 
and links to related materials, saving time and increasing precision. 
Its advanced capabilities, such as answering legal questions, draft-
ing arguments, and conducting 50-state surveys, will be available 
through a subscription add-on, offering cutting-edge AI tools 
tailored for legal professionals.

The platform also includes the new Cert citator, a vast improvement 
over Fastcase’s previous Bad Law Bot. Cert flags negative treat-
ment and citing references to cases, with broader coverage and  
the added confidence of expert editorial review.

The vLex Fastcase platform is designed for ease of use. Enter a 
citation to pull up documents instantly, refine your searches with 
filters, and browse individual sections of statutes and guides via 
interactive outlines. Tag frequently used documents for quick  
access and set up alerts to stay on top of critical legal develop-
ments without manually searching.

Best of all, Rhode Island Bar Association members receive this 
premium service entirely free—a $1,140 annual value for non-
members. Many firms have replaced their LexisNexis or Westlaw 
subscriptions with vLex Fastcase, as it offers the same primary law 
and much of the same secondary content.

In short, vLex Fastcase is no longer just a “free alternative”—it’s  
a premium legal research tool that provides everything a modern 
law practice needs. More information regarding the switch to the 
new platform will be shared over the coming months, so keep an 
eye on your inbox for updates.

Establish Yourself as a Thought Leader! 

You have a lot to share, and your colleagues appreciate learn-
ing from you. We are always in need of scholarly discourses and 
articles, and we also encourage point-counterpoint pieces. Or, if 
you have recently given or are planning on developing a Continuing 
Legal Education seminar, please consider sharing your information 
through a related article in the Rhode Island Bar Journal. While you 
reached a classroom of attorneys with your CLE seminar, there is a 
larger audience among the over 6,500 lawyers, judges, and other 

Journal subscribers, many of whom are equally interested in what 
you have to share. For more information on our article selection 
criteria, please visit the Bar’s website, under News and Bar Journal, 
and click Bar Journal Homepage. The Editorial Statement and 
Selection Criteria is also on page 4 of every issue. Please contact 
Communications Director Erin Cute at 401-421-5740 or ecute@ribar.
com if you have any questions.
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	 7% R.I. Sales Tax	 $ 

	 Total	 $ 

OFFICE USE ONLY

Check No.  Date Rec’d 

Amount  Date Sent 

CLE Publications Order Form The CLE Department has embraced a paperless approach. 

Going forward, all CLE publications will be emailed as PDF files, ensuring convenience and easy access for members.

Title	 Book #	 Price	 Total
Business
Doing the Deal Right: Navigating Insolvency  
Issues when Buying or Selling a Practice	 23-17	 $35

Commercial Law 2023	 23-16	 $60

Collections – Start to Finish	 23-03	 $40

Family
Division of Retirement Assets in Divorce	 23-19	 $45

Analyzing Self-Employment Income for Alimony  
& Child Support Purposes	 23-18	 $50

Divorce Law for Estate Planners	 18-17	 $35

Law Practice Management
What “Will” You Do with Your Law Firm?  
Succession Planning Best Practices	 23-20	 $60

Preventing & Avoiding Wiring Funds to a Hacker	 18-02	 $50

Practical Skills
UPDATED! Workers’ Comp Practice in RI	 24-05	 $75

Planning & Administering an Estate 2022	 22-01	 $80

Criminal Law Practice in RI	 19-09	 $75

Civil Law Practice in RI Superior Court	 18-04	 $60

Residential Real Estate Closings in RI	 17-02	 $90

Domestic Relations Practice	 16-07	 $85

Basic Commercial & Real Estate Loan Documentation	 12-02	 $65

Civil Practice in District Court	 12-01	 $40

Probate/Estate Planning/Elder Law
Helping Clients & Their Families Navigate  
Long-Term Care Eligibility 	 23-23	 $40

Supported Decision Making: What It Is & Why We Need It	 23-22	 $40

Death & Taxes: Understanding the RI Estate Tax  
& Mechanics of Estate Tax Returns	 23-21	 $50

RI Tax Updates & Reminders	 23-06	 $40

Preparation of Gift Tax	 23-01	 $60

Guardianship Practice: The Essentials	 22-03	 $50

Real Estate
UPDATED!  RI Title Standards Handbook	 TS-24	 $60

Recent Developments in Land Use Law	 23-24	 $40

Evictions in a Post-Pandemic World Handbook	 23-09	 $15

Civil Litigation/Trial Practice
NEW!  2024 DUI Laws & Hardship Licenses	 24-12	 $50

Cross Examination Techniques	 24-09	 $30

The New Norm: Experts in Slip & Fall Cases	 24-08	 $45

NEW!  Appellate Practice and Preserving the Record	 24-07	 $60

A National and Local Perspective on Opioid Litigation	 24-01	 $75

Increase Your Chances of Success in Arbitration  
& Mediation Handbook	 23-30	 $20

Public Protection Bureau: Public Law for the People of RI	 23-27	 $45

Inside View of the RI Supreme Court	 23-26	 $35

Civil Motion Practice in the Superior Court:  
Dos and Don’ts	 23-25	 $40

Social Media Use & Other Complex Jury Issues	 23-12	 $50

Preparing Your Case for Trial	 23-10	 $40

Title	 Book #	 Price	 Total
Miscellaneous
NEW!  Defending Mental Health Court Clients	 24-11 	 $50

NEW!  RI Liquor Liability	 24-10	 $25

The PACT Act and Its Implications for Representing  
Veterans in VA Disability Cases	 24-04	 $20

Recent Developments in the Law 2023	 RD-23	 $75

Recreational Marijuana – What’s Next?	 24-02	 $45

Seeking Justice for Survivors of Sexual Violence  
in RI’s Legal System	 23-29	 $40

Medical Malpractice in Rhode Island	 23-11	 $55

RI Supreme Court Access to Justice	 23-05	 $50

SSI/SSDI Claims & the Federal Court	 22-02	 $40

Safe Zone Training: Competently and Ethically  
Communicating with LGBTQ+ Clients	 19-02	 $20
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RI Bar Association Continuing Legal Education Seminars

Register online at the Bar’s website ribar.com and click on CONTINUING LEGAL EDUCATION on the left-side menu or call 401-421-5740.  
All dates and times are subject to change.

Seminars are always being added to the CLE schedule, so visit the CLE calendar for the most up-to-date information.

Reminder: Bar members may complete six credits through participation in video replay or on demand CLE seminars. To register for an on-demand  

seminar, go to the Bar’s website: ribar.com and click on CONTINUING LEGAL EDUCATION on the left side menu. CLE telephone: 401-421-5740.

September 12	 Next Level AI: The Good, the Bad, and the Ugly  
Wednesday	 12:30 – 1:30 pm, 1.0 credit
	 LIVE WEBINAR ONLY

September 23	 Connected: How to Integrate Legal Software  
Monday	 in the Cloud
	 1:00 – 2:00 pm, 1.0 credit
	 LIVE WEBINAR ONLY

September 25	 The Truth, The Whole Truth and Nothing 
Wednesday	 but the Truth
	 1:00 – 2:00 pm, 1.0 ethics
	 LIVE WEBINAR ONLY

September 27	 From Attorney to Judge: 
Friday	 A Roadmap to the Bench
	 9:00 AM – 4:00 PM, 1.0 ethics + 6.0 credits
	 In-person only at the RI Law Center, Cranston 
	 (includes breakfast and lunch)

October 9	 Common Ethical Issues and Problems 
Wednesday	 in the Practice of Law
	 12:30 – 1:30 pm, 1.0 ethics
	 LIVE WEBINAR ONLY

October 17	 Access to Justice: Bridging Language Barriers
Thursday	 3:00 – 4:00 pm, 1.0 credit
	 In-person at the RI Law Center, Cranston 
	 Also available as a live webinar!

October 15	 Staffing Up: Finding & Keeping Legal Talent
Tuesday	 1:00 – 2:00 pm, 1.0 credit
	 LIVE WEBINAR ONLY

October 23	 Charting the Legal Universe:  
Wednesday	 Using AI for Legal Research
	 1:00 – 2:00 pm, 1.0 credit
	 LIVE WEBINAR ONLY

October 25	 Trauma – Sensitive Lawyering: 
Friday	 Best Practices for Rhode Island Attorneys
	 12:30 – 1:30 pm, 1.0 ethics
	 LIVE WEBINAR ONLY

October 30	 Best Bankruptcy Practices Post COVID
Wednesday	 1:00 – 4:00 pm, 0.5 ethics + 2.5 credits
	 In-person at the RI Law Center, Cranston 
	 (includes lunch)
	 Also available as a live webinar!

October 31 	 Food for Thought –
Thursday	 The Ethics of Case Withdrawal
	 12:30 – 1:30 pm, 1.0 ethics
	 In-person at the RI Law Center, Cranston 
	 (includes lunch)
	 Also available as a live webinar!

November 1	 The Parental Estrangement Model:  
Friday	 An Alternative to Parental Alienation Syndrome
	 12:00 – 2:00 pm, 1.5 credits + .5 ethics
	 In-person at the RI Law Center, Cranston 
	 (includes lunch)
	 Also available as a live webinar!

At the Bar, we recognize the demands on your time and strive to simplify the process of earning CLE credits. 
Embrace the freedom to learn on your own terms!

Our on-demand CLE catalog is continuously expanding with fresh programs to enhance your professional development.  
The catalog includes a diverse array of programs, covering various areas of practice. With options tailored for everyone,  

there’s something enriching for each member of our legal community.
Visit ribar.com to explore and earn CLE credit today!

The Bar Journal assumes no responsibility for opinions, statements, and facts in any article, editorial, column, or book review, except to the extent that, by publication, the subject matter merits attention. 
Neither the opinions expressed in any article, editorial, column, or book review nor their content represent the official view of the Rhode Island Bar Association or the views of its members.
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Amenities
Class A space
Plenty of free parking
Receptionist
Copier
Conference rooms
Secretarial stations
and more

Affordable
Pay only for the space you need.

Call:
Janet J. Goldman, Esq.
51 Jefferson Blvd.
Warwick, RI 02888

401-785-2300 or 401-781-4200

Office Space
Without committing to a long-term lease.
In a fully-equipped existing law office.
Select size of your office.
Conference rooms
Secretarial stations

SUBLEASE OFFICE SPACE  
SHARED LAW OFFICE

51 JEFFERSON BOULEVARD 
WARWICK, RI
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Reverse Discrimination “Background Circumstances” 
Test Causes Circuit Split
This article is a special project by a participant of the 2023-2024 Leadership Academy, developed with  
feedback and edits from their mentor. It reflects the dedication and growth fostered within our program.  
We are proud to showcase the hard work and insights of our future leaders.

Damaris G. Hernandez, Esq.
Nixon Peabody 
Providence

“...“reverse” dis-
crimination cases 
originated from  
the discrimination 
that can sometimes 
accompany an  
employer’s efforts 
to improve the 
record of his or her 
hiring practices.”

Introduction 
With affirmative action laws recently under the 

purview of the United States Supreme Court, all 
eyes shifted to the future of diversity, equity, and 
inclusion policies in the workplace.1 Specific to the 
employment realm, practices with the intent to 
improve an employer’s hiring practice record can 
result in a discrimination claim against the em-
ployer by employees in the “majority” population.2 
Once a claim of this nature reaches the court,  
it is usually adjudicated using the longstanding 
McDonnell Douglas burden-shifting framework.3 

Recently, however, circuit courts have split over 
how the “majority” population proves discrimina-
tion under the framework.4 Depending on where 
an employee is located, he or she may have ad-
ditional factual requirements to set forth a prima 
facie case.5 Some courts impose an additional 
“background circumstances” test, while others do 
not. This Article explores the origination of the 
“background circumstances” test as well as the 
circuit split that may inevitably reach the United 
States Supreme Court.

The United States Supreme Court Sets Forth the 
Framework For Employment Discrimination Claims 

At 7:40 on the evening of June 19, after the 
longest debate in its nearly 180-year history, the 
United States Senate passed the Civil Rights Act 
of 1964.6 The Civil Rights Act of 1964 prohibits 
discrimination in a broad array of private con-
duct, including public accommodations, govern-
mental services, and education.7 One section of the 
Act, referred to as Title VII, prohibits employment 
discrimination based on race, sex, color, religion 
and national origin.8 Title VII applies to private 
employers, labor unions, and employment agen-
cies.9 The Act prohibits discrimination in recruit-
ment, hiring, wages, assignment, promotions, 
benefits, discipline, discharge, layoffs, and almost 
every aspect of employment.10 

If an employee believes their employer has 
engaged in discrimination and other unlawful acts 
in violation of Title VII, there are several potential 
legal claims they may pursue, including disparate 
treatment, disparate impact, quid pro quo sexual 
harassment, retaliation, or negligence.11 Disparate 
treatment is the most obvious form of employ-

ment discrimination.12 It occurs when an employer 
treats an employee or job applicant differently 
than other employees because of their race, color, 
religion, national origin, or sex.13 Disparate impact 
occurs when a seemingly neutral practice unduly 
impacts employees in a protected class, often 
unintentionally.14 For example, if employees must 
pass physical strength tests or meet a minimum 
height—requirements that appear neutral at first 
glance—it may still have a disparate impact on 
women or other protected groups.15 Assuming an 
employee can prove a disparate impact, the em-
ployer would be allowed to show that the policy 
is necessary for the position and that no alterna-
tive policy or requirement would work.16 

Where there is an adverse employment decision,  
the decision-maker, usually the employer, is 
unlikely to expressly state the reasons for the deci-
sion, especially where that decision was based on 
discrimination.17 In recognition of the imbalance of 
information in employment cases, the McDonnell  
Douglas burden-shifting framework seeks to com-
pel an employer to state its reason for making the 
adverse employment decision.18

Under the McDonnell Douglas framework,  
the employee bears the initial burden.19 This frame-
work requires first that the employee establish a 
prima facie case of discrimination by proving that 
(1) he or she belongs to a protected class; (2) he 
or she was qualified for the position; (3) though 
qualified, he or she suffered some adverse employ-
ment action; and (4) the employer treated similar-
ly situated people outside of his or her protected 
class differently, or the circumstances under which 
the adverse employment action occurred give rise 
to an inference of discrimination.20 Once the prima 
facie case is established, the burden of production  
shifts to the defendant-employer to articulate some  
legitimate, non-discriminatory reason for the  
adverse employment action.21 Provided that the 
employer rebuts the presumption of discrimina
tion by articulating some legitimate, non-discrim-

The Bar Journal assumes no responsibility for opinions, statements, and facts 
in any article, editorial, column, or book review, except to the extent that, by 
publication, the subject matter merits attention. Neither the opinions expressed 
in any article, editorial, column, or book review nor their content represent the 
official view of the Rhode Island Bar Association or the views of its members.
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inatory reason for the adverse employment action, the third 
phase of the McDonnell Douglas burden-shifting framework 
affords the employee a fair opportunity to show that the em-
ployer’s proffered reason is pretextual or discriminatory in its 
application.22 

The Introduction of the “Background Circumstances” Test  
in Reverse Discrimination Claims

Buttressed on what the Honorable Judge Abner Joseph Mikva  
of the D.C. Circuit Court of Appeals described as the “overt  
and blatant bigotry that marked the leading civil rights cases,” 
“reverse” discrimination cases originated from the discrimina-
tion that can sometimes accompany an employer’s efforts to 
improve the record of his or her hiring practices.23 Cases under  
a theory of reverse discrimination rest on “the suspicion that the 
defendant is that unusual employer who discriminates against 
the majority.”24 

In Parker v. Baltimore & O. R. Co., a Caucasian male 
aspiring to be a locomotive fireman sued his employer under 
Title VII, alleging that illegal preferences were being given to 
Black and female applicants.25 Title VII protects the rights of all 
employees, no matter their protected characteristics or traits.26 
The original McDonnell Douglas standard requires the plain-
tiff to show “that he belongs to a racial minority.”27 But what 
about the plaintiffs who do not belong to a racial minority? 
Understanding this distinction, the Court made an adjustment.28 
The Court held that “majority plaintiffs” are allowed to rely 
on the McDonnell Douglas criteria to prove a prima facie case 
of intentional disparate treatment when “background circum-
stances support the suspicion that the defendant is that unusual 
employer who discriminates against the majority.”29 In doing so, 
the “background circumstances” test was born.30 

The “Background Circumstances” Test As Applied Throughout  
The Circuit Courts 

Throughout this nation’s twelve general jurisdiction federal 
courts of appeals, claims factually similar to Parker v. Baltimore 
& O. R. Co. have arrived for appellate review.31 However, as is 
their prerogative, each court can decide whether to adopt the 
“background circumstances” test.32 

Currently, five circuit courts require this extra showing.33  
The Sixth Circuit, the latest court to adopt the test, did so as re-
cently as December 2023 in Ames v. Ohio Department of Youth  
Services. Conversely, two circuit courts have expressly rejected 
this rule.34 The remaining five circuits, including the First Circuit, 
simply do not apply it.35 

The “background circumstances” test, however, is not 
without criticism. In his concurrence to the majority opinion 
in Ames, the Honorable Judge Raymond M. Kethledge warned 
that “the ‘background circumstances’ rule is not a gloss upon 
the 1964 Act, but a deep scratch across its surface.”36 Met with 
this disagreement in the circuit courts, the test could prompt the 
attention of the United States Supreme Court. 

Conclusion 
In light of many employers’ respectable efforts to further 

their commitment to diversity, equity, and inclusion, the courts 
may see an influx of “reverse discrimination” cases. As such, the 
use of the “background circumstances” test may be an issue the 
United States Supreme Court will consider reviewing. 

Nicole Black, Esq. 
MyCase

Jared D. Correia, Esq.
Red Cave Law Firm Consulting

The Rhode Island Bar Association’s Continuing  
Legal Education (CLE) programming success 
relies on dedicated Bar members who volunteer 
hundreds of hours to prepare and present seminars 
every year. Their generous efforts and willingness 
to share their experience and expertise help to 
make CLE programming relevant and practical for our Bar members.  
We recognize the professionalism and dedication of all CLE speakers 
and thank them for their contributions. 

Below is a list of the Rhode Island Bar members who have participated 
in CLE seminars during the month of August.

Thanks to Our CLE Speakers
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Make managing your 
firm’s finances easy.

Take control of your firm’s  
finances with Clio Accounting. 

• Intuitive workflows, so you 
know exactly what to do

• Quality support from  
a trusted team

• Complimentary access  
for your accountant

See what Clio Draft  
can do for your firm. 
Scan to learn moreScan to learn more
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The Rhode Island Bar Association’s Career Center is operated 
by YourMembership.com. At no charge, Bar members may: 
search and quickly apply for relevant jobs; set up personal-
ized Job Alerts for immediate notification any time a job  
is posted matching your skills and/or interests; create an 
anonymous job seeker profile or upload your anonymous 
resume, allowing employers to find you; and access job-
searching tools and tips. For a fee, employers may place  
job openings; search our resume database of qualified  
candidates; manage jobs and applicant activity right on our 
site; limit applicants to those who meet your requirements; 
and fill openings more quickly with talented legal profession-
als. For more information, visit the Bar’s website at ribar.com 
and click Career Center under the list of Quick Links.

Looking to Post or Search  
for a Job in the Legal Field?

For those who may be interested, the Rhode Island Bar Asso
ciation’s Diversity and Inclusion Task Force created a Diversity,  
Equity, and Inclusion (“DEI”) Pledge that invites lawyers, law 
firms, legal departments, legal services, and law-related 
organizations to join RIBA in its commitment to increase 
diversity in the legal profession. Those who participate in the 
Pledge will be acknowledged on the RIBA website and in the 
quarterly DEI Newsletter for their good faith efforts. For more 
information on the Pledge and how to sign up, visit the DEI 
page on the Bar’s website. 

The RIBA DEI Committee is in the process of creating a list 
of contacts of DEI chairpersons at the various law firms in 
the state. The list will be used as a resource to communicate 
and collaborate on RIBA’s DEI initiatives. We are working to 
compile the list of contacts over the next few months. If your 
firm has a DEI Committee, Task Force, and/or contact person, 
please reach out to Communications Coordinator NaKeisha 
Torres at ntorres@ribar.com with the contact information of 
your firm’s DEI Committee chair. 

Thank you in advance for your help and support in making 
the Bar Association a more inclusive organization for all of 
our members! 

RIBA DEI Committee  
Call to Action!

20 Slip & Fall Jury Trials
Over 1,000 Slip & Fall Arbitrations

CLE Slip & Fall Lecturer

Gemma Law Associates, Inc.
401-467-2300  

henry@gemmalaw.com

Slip & Fall - Henry Monti

https://www.ribar.com
https://www.gemmalaw.com/henry-s-monti/


HONOR ROLL

Volunteers Serving Rhode Islanders’ Legal Needs
The Rhode Island Bar Association applauds the following attorneys for their outstanding pro bono service through the Bar’s 
Volunteer Lawyer Program, Elderly Pro Bono Program, Ask A Lawyer Clinic, Legal Clinics, and VLP Mentor Program during  
June 2024 and July 2024.

For information and to join a Bar pro bono program, please 
contact the Bar’s Public Services Director Susan Fontaine at 
sfontaine@ribar.com or 401-421-7758. For your convenience, 
Public Services program applications may be accessed on the 

Bar’s website at ribar.com and completed online.

JUNE 2024

Volunteer Lawyer Program
Denise Acevedo Perez, Esq., RI Immigration and Family Law Group
Michael A. Castner, Esq., Jamestown
Stefanie DiMaio-Larivee, Esq., Providence
Christopher M. Lefebvre, Esq., Consumer & Family Law Center  
   of Claude F. Lefebvre, Christopher M. Lefebvre
John T. Longo, Esq., Providence
Paul B. McCarthy, Esq., Warwick
Laurie A. Meier, Esq., Cranston
Thomas L. Mirza, Esq., TMirza, Esq.
Eileen C. O’Shaughnessy, Esq., Stewart Title Guaranty Company
R. Andrew Pelletier, Esq., Pelletier Law Group
Stephen M. Robinson, Esq., Robinson & Clapham
John S. Simonian, Esq., Pawtucket

Elderly Pro Bono Program
Armando E. Batastini, Esq., Nixon Peabody, LLP
Michael A. Castner, Esq., Jamestown
Dadriana A. Lepore, Esq., Coia & Lepore, Ltd.
Rick J. A. Pacia, Esq., Pacia & Pacia, LLP
Steven Aaron Robinson, Esq., Robinson & Robinson
Denita M. Rossi, Esq., Portsmouth
John S. Simonian, Esq., Pawtucket

Legal Clinics 
Peter M. Iascone, Esq., Peter M. Iascone & Associates, Ltd.

JULY 2024

Volunteer Lawyer Program
Denise Acevedo Perez, Esq., RI Immigration and Family Law Group
Robert A. Arabian, Esq., Arabian Law Offices
Andrew H. Berg, Esq., Sammartino & Berg
Robert E. Bollengier, Esq., Warwick
Michael A. Castner, Esq., Jamestown
Richard P. D’Addario, Esq., The Law Offices of D’Addario & Collins
Edward J. Gomes, Esq., Law Office of Edward J. Gomes
Edward F. Grourke, Esq., Finan & Grourke
Christopher M. Lefebvre, Esq., Consumer & Family Law Center  
   of Claude F. Lefebvre, Christopher M. Lefebvre
Laurie A. Meier, Esq., Cranston
Robert A. Mitson, Esq., Mitson Law Associates
Dawn F. Oliveri, Esq., Providence
Ellen M. Saideman, Esq., Barrington
John S. Simonian, Esq., Pawtucket

Elderly Pro Bono Program
Robert A. Arabian, Esq., Arabian Law Offices
Paul A. Brule, Esq., Walsh, Brule & Associates Attorneys PC
Steve Conti, Esq., North Providence
Michael A. Devane, Esq., Devane & Devane Law Offices
Kathleen G. Di Muro, Esq., Law Office of Kathleen G. Di Muro
Priscilla Facha DiMaio, Esq., Johnston
Brian G. Goldstein, Esq., Law Offices of Brian G. Goldstein
Jacqueline M. Grasso, Esq., Grasso Law Offices
Lise M. Iwon, Esq., Laurence & Iwon
Dianne L. Izzo, Esq., Dianne L. Izzo, Attorney at Law
Richard Howell James, Esq., Riverside
Susan M. Pires, Esq., The Law Office of Susan Pires
Thomas P. Quinn, Esq., McLaughlinQuinn LLC

Ask A Lawyer 
Robert D. Oster, Esq., Oster Law Offices

VLP Mentor Program 
Joseph M. Proietta, Esq., Law Office of Joseph M. Proietta

In 2008, the Rhode Island Bar Association House of Delegates adopted the following policy and urges its members to act accordingly.
 

We urge our members to engage in public service. Recognizing the continuing need for legal assistance for economically disadvantaged
citizens attempting to obtain legal services in our state, we as an association are mindful of the opportunity that is present for us to
fulfill our moral, ethical and social duty to those who have limited or no access to the legal system. We therefore reaffirm our strong

commitment to the delivery of legal services to the poor by strongly urging each member of this association to render pro bono publico
legal services in accordance with Rule 6.1.

 
The association urges all attorneys, as well as law firms, government and corporate employers to support, endorse and adopt a Pro Bono

policy that will encourage open participation by associates and employees.
 

Be it resolved that in order to implement the above statement of policy the association urges each member to join and participate in a
Volunteer Lawyer Program of the Rhode Island Bar Association.

PRO BONO PUBLICO RESOLUTION
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Congratulations to our Volunteer Lawyer Program Raffle Winners!

Volunteer attorneys Robert Larder and Richard Pacia were the 
lucky winners of a recent drawing for Boston Red Sox tickets 
on the third base line, compliments of WEEI Sports Radio. Any 
Bar member who accepted a pro bono case during the first two 
weeks of June was entered to win the prize. We are so grateful 
for Bob and Rick’s continued service to our program and to the 
public. We urge anyone interested in following in their footsteps 
to contact Public Services Director Susan Fontaine today at 421-
7758 or sfontaine@ribar.com to find out more about the Volunteer 
Lawyer Program and the Pro Bono Program for the Elderly and 
how you can give back to those in need. We will even provide 
mentors for attorneys unfamiliar with a particular area of law,  
so don’t let that stop you from reaching out. 

We would also like to send a special thank you to WEEI 103.7 FM 
for their generous donation of Red Sox tickets for our raffle. By 
supporting our program, you have made a huge difference in the 
lives of many families in need!

As a Rhode Island Bar Association member  
benefit, Red Cave Consulting provides FREE 
business management consulting services  
for Rhode Island attorneys. Red Cave has  
consulted with 3000+ law firms in the past  
10 years. Put our experience to work for you.

CALL: (617) 398-7181
EMAIL: JARED@REDCAVELEGAL.COM

Or visit the Bar website’s Law Practice Management page to get started.

IF YOU WANT TO
PRACTICE LAW,
WITHOUT WORRYING
ABOUT YOUR BUSINESS...

YOU’RE IN LUCK.

FLORIDA 
LEGAL ASSISTANCE

Estate Planning
Probate Administration
Probate Litigation
Elder Law
Corporate Law
Real Estate Closings

(941) 928-0310
mjs@fl-estateplanning.com
www.fl-estateplanning.com

Marc J. Soss, Esquire
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The power and promise of Generative AI have sparked widespread debate. 
As Judge Stern and Brian Murphy aptly pointed out in the May/June issue 
of the Rhode Island Bar Journal, this and other emerging technologies sit 
at the “crossroads of tradition and progress,”1 a tension that directly influ-
enced the ABA’s recent updates to its Model Rules of Professional Conduct.2 

The rapid adoption of these new technologies is largely due to the 
efficiencies and cost savings they create for businesses. Generative AI can 
quickly produce first drafts of marketing copy, Rhode Island Bar Journal 
articles,3 computer code, and images, all while freeing us up for more valu-
able tasks. However, the U.S. Copyright Office has made it clear that works 
created solely by machines are not eligible for copyright protection due to  
a lack of human authorship.4 When man and machine combine to create a 
unique work of authorship, it appears to require the quantum dimension to  
determine the existence of “traditional elements of authorship in the work.”5

Zarya of the Dawn
On September 15, 2022, Kristina Kashtanova submitted a graphic novel 

titled “Zarya of the Dawn” for copyright, and copyright was granted that 
same day.6 Shortly after, Ms. Kashtanova made statements on social media 
describing her creative process as using Midjourney, a generative image  
AI tool, to create the illustrations that she then modified and arranged to 
accompany her writing.7 The U.S. Copyright Office then determined that 
both the text and the arrangement were copyrightable under 17 U.S.C. 
§ 102(a),8 but the images created by Midjourney were not. This decision 
came despite her explanation that to create the images, she first had to 
create the prompt to guide Midjourney to produce images capable of con-
veying her intent, then she had to manipulate the images to fix defects and 
blemishes, and on certain images, she applied additional manual variations 
to evoke tone and intent.9

 
The Quantum Creativity Conundrum

While the Midjourney images created by Ms. Kashtanova didn’t meet 
the standard for copyright, the Office stopped short of denying Genera-
tive AI images ever receiving copyright consideration. Rather, “works that 
contain otherwise unprotectable material that has been edited, modified, 
or otherwise revised by a human author, but only if the new work contains 
a ‘sufficient amount of original authorship’ to itself qualify for copyright 
protection” will be registered as copyrightable.10 This draws on the 1991 US 
Supreme Court case of Feist v. Rural Telephone, wherein Justice O’Connor 
wrote, “[a]s a constitutional matter, copyright protects only those constitu-
ent elements of a work that possess more than a de minimis quantum of 
[human] creativity.”11

The Genisis of an Idea
At the fringes, the Copyright Office’s guidance provides some clarity,12  

the core problem with the approach is that artists and authors using Gen-
erative AI now have the burden of documenting the genesis and  

progression of an idea to meet a de minimis threshold test for creativity. 
With Generative AI content slipping into all aspects of the content we 

consume, from journal articles to Instagram feeds, determining how much 
of an idea was organic or artificially generated at its core becomes in-
creasingly futile. Perhaps the genesis of my idea to write this article came 
from the ChatGPT-4 assistance in Judge Stern and Brian Murphy’s article, 
which may, or may not,13 have reached the de minimus threshold of human 
creativity necessary to make it an original work of authorship itself.

The Copyright Office’s decisions seem to overlook a fundamental truth: 
all creative works, whether human- or AI-generated, build upon existing 
ideas, styles, and information. The very essence of human creativity (save 
the remarkable few) is derivative, iterative, and expansive of the world 
we create for ourselves and the expressions that exist within it. Large 
language models, in their own way, mirror this process. They ingest vast 
amounts of data, learn patterns, and generate new content based on those 
patterns. The difference, currently, lies only in legal recognition.

The Human Factor
A great number of the processes and tools used today to create both art  

and craft were entirely nonexistent five hundred years ago. Many advances 
have transformed our conception of ‘creation,’ from the silver gelatin nega-
tive to the Wacom tablet to Roget’s Thesaurus. Predictably, each advance in  
technology was met with pearl-clutching over the erosion of the purity of  
human creativity. However, no advance to date in tool, medium or process 
has brought an end to human creativity or even served to obscure it momen- 
tarily. Humanity is the only audience for the creations of those who create, 
and we are a fiercely critical audience. Anyone using Generative AI to 
produce work that does not contain the de minimus quantum of human 
creativity when the audience expects it is not likely to last long in their role. 

Much like the legal profession, the crossroads of copyright law must  
be navigated with prudence and foresight. But in treading carefully, it’s also 
important not to sell ourselves short. Using Generative AI is no more likely 
to extinguish the human hunger for genuine creativity than the camera 
was, and any wholesale stance against it is likely to be no more effective 
than many art museums’ decades-long refusal to accept photography into 
their collections. 

ENDNOTES
1  Rhode Island Bar Journal, Volume 72, Number 6 (May/June 2024) at page 11.
2  See In re Rhode Island Rules of Professional Conduct (R.I., filed February 16, 2007) 
(Order).
3  Judge Stern and Brian Murphy’s disclosed their “ethically embracing technology” by 
employing the assistance of ChatGPT-4 to assist in the authoring of their article. In similar 

The Quantum Creativity Conundrum:  
The Future of Copyrightable Generative AI
by Nicholas Matlach, Esq., ioLiberum Law Firm, P.C., Providence 

TECH TIPS Brought to you by the RI Bar Association’s Technology in the Practice Committee, this new feature will provide  
members with practical insights and informed advice, ensuring you stay ahead in the ever-evolving legal tech landscape.

The Bar Journal assumes no responsibility for opinions, statements, and facts in any article, editorial, 
column, or book review, except to the extent that, by publication, the subject matter merits attention. 
Neither the opinions expressed in any article, editorial, column, or book review nor their content 
represent the official view of the Rhode Island Bar Association or the views of its members.
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transparency, I have used Google’s Bard and now Gemini in the drafting of all Tech Column 
articles, including this one.
4  Copyright Registration Guidance: Works Containing Material Generated by Artificial Intel-
ligence, 88 Fed. Reg. 16,190 (Mar. 16, 2023).
5  U.S. Copyright Office, Artificial Intelligence and Copyright, at 3 (2023) https://www.copyright. 
gov/ai/docs/Federal-Register-Document-Artificial-Intelligence-and-Copyright-NOI.pdf (quoting 
U.S. Copyright Office, Sixty-Eighth Annual Report of the Register of Copyrights for the Fiscal 
Year Ending June 30, 1965, at 5 (1966), https://www.copyright.gov/reports/annual/archive/
ar-1965.pdf.).
6  U.S. Copyright Office, In re Zarya of the Dawn, Registration No. VAu001480196 at 2-3 
(Feb. 21, 2023) https://www.copyright.gov/docs/zarya-of-the-dawn.pdf.
7  Id.
8  Id. at 4-5 (“The Supreme Court has explained that the term “original” in this context con-
sists of two components: independent creation and sufficient creativity.” citing Feist Publ’ns, 
Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991)). 
9  Id. at 6-11.
10  Id. at 11. Citing U.S. Copyright Office, Compendium of U.S. Copyright Office Practices  
§ 313.6(D) (3d ed. 2021).
11  Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 363, 111 S. Ct. 1282, 1297 (1991).
12  The Copyright Office provided additional clarity in the Copyright Registration Guidance: 
Works Containing Material Generated by Artificial Intelligence, 88 Fed. Reg. 16,190 (Mar. 16, 
2023) ((a) A prompt that produces “complex written, visual, or musical works in response” is 
not copyrightable. (b) The selection and arrangement of AI-generated material is a sufficiently 
creative way to gain copyright, but not to any individual element of the arrangement. (c) An 
AI-generated work may be modified by a human “to such a degree that the modifications 
meet the standard of protection.” (d) A human generated work may be modified by an AI tool 
(such as Adobe Photoshop or ChatGPT-4) to such a de minimis degree as to not destroy 
copyright protection.).
13  For the record, I believe it does meet the threshold in both quality of thought and writing. ◊
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Offices in RI, MA & CT

No FEE unless successful!
DENIED, DELAYED, UNDER-PAID

Fire Water Ice Dams

Back-ups Collapse Mold

Storm Damage Theft Vandalism

Law Offices Of
Michael W. Favicchio
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Follow the steps below to learn how to Find a List of Cases 
Citing a Statute Section within Fastcase.

Step One: Open a statute section for which you desire citing 
cases.

Step Two: Click the Annotations icon (looks like an A inside  
of a square) above the text of the opened statute section in  
the top left just under Find in Document.

Step Three: The listing of cases citing the statute section  
now open.

A free member service to all Rhode Island Bar Association  
attorneys, Fastcase’s 24 hours a day, 7 days a week, 365 days 
a year, online legal research improves lawyers’ ability to stay current with the law and provides cost effective 
client service.

To access Rhode Island Fastcase, connect to the Rhode Island Bar Association website at ribar.com. As always 
feel free to contact customer support with any questions you may have. Support is available Monday – Friday 
from 8 am to 9 pm EST and can be reached by email at support@fastcase.com or by phone at 866.773.2782.

List of Cases  
Citing a Statute Section

Fastcase Tip

Call 401-537-1170 or email eshorr@securefuturetech.com
7900 Glades Rd., Suite 435, Boca Raton, FL 33434
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Wills & Trusts

Estate Tax Planning

Estate Settlements

Trusts for Disabled Persons

Personal Injury Settlement Trusts

All Probate Matters

Attorney to Attorney Consultations / Referrals

www.mignanelli.com

The R.I. Supreme Court Licenses all lawyers in the general practice of law.
The court does not license or certify any lawyer as an expert or specialist in any field of practice.

PROVIDENCE
10 Weybosset Street

Suite 400
Providence, RI 02903

T 401-455-3500
F 401-455-0648

WESTERLY
56 Wells Street

Westerly, RI 02891
T 401-315-2733
F 401-455-0648

NEWPORT
37 Mill Street

Newport, RI 02840
T 401-619-2217
F 401-455-0648

Anthony R. Mignanelli
Attorney At Law

CONDOMINIUM LAW

481 Atwood Avenue, Cranston, RI 02920
401-PALUMBO   www.richardpalumbolaw.com

Offices in RI, MA & CT

•   �Condo Collections – 
No Cost to the Association

•   Condo Assoc. Representation
•   Condo Document Drafting Over 40 years of legal, trial court,  

and appellate mediation experience.

PAH PROFESSIONAL SERVICES LLC
patriciahurst322@gmail.com

Hon. Patricia A. Hurst  (Ret.)
NEUTRALITY / ARBITRATION / MEDIATION / PRIVATE TRIALSNEUTRALITY / ARBITRATION / MEDIATION / PRIVATE TRIALS

RHODE ISLAND BAR ASSOCIATION’S

Online Attorney  
Resources (OAR)

OAR provides new and more seasoned Bar members 
with the names, contact information and Bar 

admission date of volunteer attorneys who answer 
questions concerning particular practice areas based 

on their professional knowledge and experience. 
Questions handled by OAR volunteers may range 
 from specific court procedures and expectations  

to current and future opportunities within the 
following OAR practice areas: 

Administrative Law	 Business Law
Civil Law	 Creditors and Debtors
Criminal Law	 Domestic/Family Law
Federal Court	 Probate and Estates 
Real Estate	 Workers’ Compensation

TO CHOOSE YOUR OAR OPTION:

• Bar members with questions about  
a particular area of the law.

• Bar members willing to volunteer  
as information resources. 

Go to the Bar’s website at ribar.com, login to the 
MEMBERS ONLY, and click on the OAR link.

Exclusively designed to help Bar members 
receive and offer timely and direct assistance 

with practice-related questions.  
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vacant land or real property Chapter 136 (H 7376 SUB A (S 2185)); were 
all adopted.

FAMILY COURT. Enacted was a provision that allows a magistrate of the 
Family Court the power and authority to hear contested divorce matters 
Chapter 439 (H 7271 (S 2226)). Also adopted was an Act that would 
permit state child support agencies to bring actions under the child 
support statute on behalf of a non-custodial parent who is incarcerated 
and unable to pay child support Chapter 052 (H 7975 (S 2825)); and, 
finally, a bill that would create custody procedures for pets in divorce and 
separation proceedings Chapter 402 (H 7970). 

LITIGATION. An Act that would create a protective legal shield for health-
care providers precluding any civil or criminal action by other states or 
persons against healthcare providers involving persons seeking access 
to gender affirming healthcare services and reproductive healthcare 
services provided in this state Chapter 260 (H 7577 SUB A (S 2262)). 
Also adopted this past session was an Act that would provide any at-
torney appointed by the prosecuting authority who self-certifies that they 
have successfully completed a specialized domestic violence prosecuting 
training course shall have the authority to prosecute any violation of a 
protective order Chapter 282 (H 7567 SUB A (S 2833)). Revisions to the 
Arbitration process wherein additional notice provisions, together with an 
increase in fees and costs as well as sanctions for breach of the arbitra-
tion agreement, was enacted Chapter 445 (H 7952 (S 2671)).

CRIMINAL. In the case of Expungement, felonies that have been subse-
quently reclassified as misdemeanors are now eligible for expungement 
Chapter 386 (H 8342 (S 2227)). Also adopted was the elimination of 
an initial filing fee and service of process costs when a victim of a crime 
is owed restitution, and the victim seeks to enforce the civil judgment 
entered at the time of the criminal disposition Chapter 207 (H 7800 SUB 
A (S 2115)). 

PROBATE. An Act outlining the process for a person petitioning to 
change their name in the Probate Court in the Town or City where they 
reside Chapter 163 (H 8155 SUB A (S 2667)).

UNIFORM COMMERCIAL CODE. Amendments to the UCC involving 
Emerging Technologies was adopted Chapter 065 (H 7210 SUB A  
(S 2781)).

GUARDIANSHIP. This Act provides that supportive decision-making pur-
suant to R.I. Gen. Laws 42-66-13 be added to the Limited Guardianship 
and Guardianship of Adult forms Chapter 178 (H 7239 (S 2112)).

During the 2024 Legislative session, over 2,500 bills were introduced 
and reviewed by RIBA’s legislative counsel, with approximately 245 of 
those bills deemed to impact the practice of law and forwarded to the 
relevant RIBA committees.

The RI Bar Association did not introduce any legislation this past legis
lative session.

In the closing weeks of the General Assembly, the Association was 
required to weigh in on a legislative proposal involving the Law Enforce-
ment Officers’ Bill of Rights (LEOBOR). Included in the proposal were 
references to appointments that were to be made by the Association’s 
Committee on Equity and Fairness. The legislative reference to the  
Diversity, Equity, and Inclusion Committee of the Bar incorrectly cited  
a previously created Task Force established by the Association and  
which was now disbanded, being replaced by a newly created standing 
committee identified as the Diversity, Equity, and Inclusion Committee.  
In addition to the mislabeling of the Committee name, the legislation also 
failed to recognize the Association’s Bylaw provision, which establishes 
that only the president can speak on behalf of the Association. Although 
the Association did not take a position on the merits of the legislation,  
it did initiate communications with Legislative leadership on the need  
for correction related to RIBA protocols and the referenced committee 
name. The discussions with the General Assembly leadership resulted 
in corrective language being inserted in the final draft of the proposal 
Chapter 069 (H 7263 Aaa (S 2096)).

Notwithstanding the fact that no legislation was initiated by the RIBA, 
numerous legislative bills impacting the legal practice were monitored.  
A full report of the legislation that, to one degree or another, would im-
pact the practice of law or involve the administration of the state’s court 
system has been submitted to the RIBA and is available upon request. 
Some of the more relevant proposals, which have now been enacted  
and take effect upon passage unless otherwise noted, are as follows:

REAL ESTATE. Speaker Shekarchi was successful again this year in 
making further amendments to the state’s Zoning Ordinance to provide 
uniform zoning standards for Accessory Dwelling Units Chapter 284  
(H 7062 SUB A (S 2998)). Additionally, bills permitting residents of a 
residential dwelling unit to extend the term of the rental agreement for  
3 months after the death of the lessee Chapter 409 (H 7162 SUB A  
(S 2407)); amending the notice requirements that landlords of residential 
properties must give to tenants regarding rent increases Chapter 243  
(H 7304 SUB A (S 2189)); requiring information on the public’s rights and 
privileges of the shore to be included in disclosure forms for the sale of 

Continued on page 30.
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DWI. The “lookback” period for repeat offenses involving driving under the 
influence of alcohol or drugs and for repeat offenders relating to failure or 
refusal to submit to chemical tests is extended from 5 to 10 years Chapter 
217 (H 7631 aa (S 2937)).

CRIME VICTIM COMPENSATION PROGRAM. When applying for funds under 
the State Crime Victim Compensation Program, a victim of sexual assault may 
now submit a medical forensic exam report performed by a licensed health 
care provider in lieu of a police report Chapter 338 (H 7449 SUB A (S 2767)). 
In addition, a victim of a violent crime may receive up to $1,000 of the total 
award to make reasonable modifications to their residence to ensure future 
safety Chapter 032 (H 7747 SUB B (S 2777)). 

MUNICIPAL. The Town of Foster is now enabled to establish a Municipal Court 
Chapter 180 (H 8028 (S 2996)). The existing 1984 Public Law allowing the 
Town of Johnston to establish a Municipal Court was repealed and a new 
enabling statute was adopted which establishes a new Municipal and Housing 
Court with expanded legal and equitable powers Chapter 451 (S 3118 Aaa).

MISCELLANEOUS. Adopted was an Act that would amend the definition of 
“authorized representative” in the Confidentiality of Health Care Communi
cations and Information Act to provide that an authorized representative 
may include any heir at law when the person is deceased, and the personal 
representative is absent Chapter 352 (H 7646 (S 3044)). The Sexual Offender 
Board of Review will now be permitted to use a structured professional judg-
ment approach, in addition to validated risk assessment tools in determining 
the level of risk that a sexual offender poses to the community Chapter 045 
(H 7832 (S 2826)). Hospitals and other medical providers are now prohibited 
from reporting medical debt to Consumer Reporting Agencies Chapter 224  
(H 7103 SUB A (S 2709)).

As mentioned above, the full report of all legislative proposals is available at 
the RIBA office.

2024 Legislative Report
Continued from page 29.

MARK A. PFEIFFER
Alternative Dispute Resolution Services

www.mapfeiffer.com
Bringing over four decades of experience as a Superior 
Court judge, financial services industry regulator, senior 
banking officer, private attorney, arbitrator, mediator,  
receiver, and court appointed special master to facilitate 
resolution of legal disputes.

ARBITRATION   MEDIATION   PRIVATE TRIAL
(401) 253-3430 / adr@mapfeiffer.com 

86 State St., Bristol, RI 02809

Free and available for all actively practicing Rhode Island  
attorney members, the Bar’s List Serve gives you immediate, 
24/7, open-door access to the knowledge and experience of over 
700 Rhode Island lawyers. If you have a question about matters 
relating to your practice of law, you can post the question on  
the List Serve, and it will be emailed to all list serve members. 
Any attorney who wishes to provide advice or guidance can,  
and hopefully will, quickly respond. Help us grow our online 
community by joining TODAY! Visit ribar.com and the Members 
Only section, and click List Serve for instructions to join. 

Help Us Grow Our List Serve
Keep Your Directory Listing  

Up to Date
The Bar’s online Attorney Directory is available for the conve-
nience of Bar members, clients, and potential clients, so be 
sure to keep your listing up-to-date! Attorney Directory contact 
information may include the Bar member’s name, photograph, 
law office name, postal address, email address, telephone 
number, and facsimile number. Have your photo taken at the Bar 
Association or send in your own headshot to NaKeisha Torres 
at ntorres@ribar.com. Photographs must be provided in a jpg 
format of at least 300 dpi.
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 A Rhode Island Lawyer?

 �Have a question that concerns 
your future conduct?
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facing?
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and the Rules of Professional 
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from experienced lawyers?

 �That is provided without charge?
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Panel, Attention: Meredith Benoit, Esq., 
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250 Benefit Street, Providence, RI 
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1345 Jefferson Boulevard, Warwick, Rhode Island 02886

Tel (401) 921-6684    info@leonelawllc.com

Representing Residents
Injured in Nursing Homes

• Abuse and neglect

• �Pressure injuries

• Resident falls

• �Understaffing and  

Corporate Negligence

• �Dehydration and  

malnutrition related 

injuries

• Medication errorsAnthony Leone
Chair, American Association
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Take Effect!Take Effect!

The annual supplement includes cumulative 
updates, recent RI Supreme Court 

zoning decisions, and 2024 changes 
to zoning statutes.
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Dianne L. Izzo, Esq.
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The R.I. Supreme Court licenses all lawyers in the general practice of law.  
The court does not license or cerify any lawyer as an expert or specialist in any field of practice.
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SOLACE, an acronym for Support of 
Lawyers, All Concern Encouraged,  
is a new Rhode Island Bar Association  
program allowing Bar members to reach  
out, in a meaningful and compassion-
ate way, to their colleagues. SOLACE 
communications are through voluntary participation in an email-
based network through which Bar members may ask for help, or 
volunteer to assist others, with medical or other matters.

Issues addressed through SOLACE may range from a need for 
information about, and assistance with, major medical problems, 
to recovery from an office fire and from the need for temporary 
professional space, to help for an out-of-state family member. 

The program is quite simple, but the effects are significant. 
Bar members notify the Bar Association when they need help, 
or learn of another Bar member with a need, or if they have 
something to share or donate. Requests for, or offers of, help are 
screened and then directed through the SOLACE volunteer email 

network where members may then 
respond. On a related note, members 
using SOLACE may request, and be 
assured of, anonymity for any requests 
for, or offers of, help. 

To sign-up for SOLACE, please go  
to the Bar’s website at ribar.com, login to the Members Only  
section, scroll down the menu, click on the SOLACE Program 
Sign-Up, and follow the prompts. Signing up includes your  
name and email address on the Bar’s SOLACE network. As our 
network grows, there will be increased opportunities to help  
and be helped by your colleagues. And, the SOLACE email list 
also keeps you informed of what Rhode Island Bar Association 
members are doing for each other in times of need. These com-
munications provide a reminder that if you have a need, help  
is only an email away. If you need help, or know another Bar 
member who does, please contact Executive Director Kathleen 
Bridge at kbridge@ribar.com or 401-421-5740.

Do you or your family need help with any personal challenges?
We provide free, confidential assistance to Bar members and their families.

Confidential and free help, information, assessment and referral for per-
sonal challenges are available now for Rhode Island Bar Association mem- 
bers and their families. This no-cost assistance is available through the 
Bar’s contract with CorpCare Lawyer Assistance Program and through 
the members of the Bar Association’s Lawyers Helping Lawyers (LHL) 
Committee. To discuss your concerns, or those you may have about a 
colleague, you may contact a LHL member, or go directly to profession-
als at CorpCare who provide confidential consultation for a wide range 
of personal concerns including but not limited to: balancing work and  
family, depression, anxiety, domestic violence, childcare, eldercare, grief, 
career satisfaction, alcohol and substance abuse, and problem gambling. 

The CorpCare helpline provides counseling resources that quickly and 
professionally assist you in handling problems affecting your personal or  

work life. Counselors answer the phone 24/7 to provide immediate sup-
port and assistance. Simply pick up the telephone and call 866-482-8378  
for confidential, round the clock support. Virtual telehealth consultations 
with a counselor are available upon request. Bar members can also access  
a wide variety of resources online by visiting corpcareeap.com and enter 
the Life Advantage code: RIBALAP.

Lawyers Helping Lawyers Committee members choose this volunteer  
assignment because they understand the issues and want to help you find 
answers and appropriate courses of action. Committee members listen 
to your concerns, share their experiences, offer advice and support, and 
keep all information completely confidential.

Please contact us for strictly confidential, free, peer and professional  
assistance with any personal challenges.

Lawyers Helping Lawyers Committee Members Protect Your Privacy

Brian Adae, Esq.	 (401) 831-3150

Donna Maria Arciero, Esq.	 (561) 441-1679

James G. Atchison, Esq.	 (401) 453-1200

Neville J. Bedford, Esq.	 (401) 348-6723

Susan Leach DeBlasio, Esq.	 (401) 274-7200

Sonja L Deyoe, Esq.	 (401) 864-5877

Kathleen G. Di Muro, Esq.	 (401) 944-3110

Mary Cavanagh Dunn, Esq.	 (401) 831-8900

Christy B. Durant, Esq.	 (401) 524-6971

Cassandra L. Feeney, Esq.	 (401) 455-3800

Brian D. Fogarty, Esq.	 (401) 821-9945

Merrill J. Friedemann, Esq.	 (401) 270-0070

John K. Fulweiler Jr., Esq.	 (401) 667-0977

Daniel Jon Holmander, Esq.	 (401) 274-7200

Adrianna Hughes, Esq.	 (401) 490-3954

Nicholas Trott Long, Esq.
(Chairperson)	 (401) 351-5070

Genevieve M. Martin, Esq.	 (401) 595-3024 

Patricia A. McLaughlin, Esq.	 (401) 996-6618

Henry S. Monti, Esq.	 (401) 467-2300

Sarah F. O’Toole, Esq.	 (401) 385-3877

Kristin Barkett Pettey, Esq.	 (401) 278-2291

Erica S. Pistorino, Esq.	 (401) 324-9786

Christopher J. Yagoobian, Esq.	 (401) 274-7200

Professionals at CorpCare 	 (866) 482-8378

S O L AC E...................................
Helping Bar Members 

in Times of Need
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John E. Barrett, Jr., cpa, abv, cba, cva
989 Reservoir Avenue, Cranston, RI 02910 

Tel: (401) 942-3900 
Email: jbarrettval@hotmail.com

Visit our website resource page at 
www.barrettvaluation.com

Business Valuations for 
Estate and Gift Planning

Federal Estate Tax Reporting
Marital Dissolution

Shareholder Disputes

John E. Barrett, Jr., cpa, abv, cba, cva
989 Reservoir Avenue, Cranston, RI 02910 

Tel: (401) 942-3900 
Email: jbarrettval@hotmail.com

Visit our website resource page at 
www.barrettvaluation.com

Business Valuations for 
Estate and Gift Planning

Federal Estate Tax Reporting
Marital Dissolution

Shareholder Disputes

John E. Barrett, Jr., cpa, abv, cba, cva
989 Reservoir Avenue, Cranston, RI 02910 

Tel: (401) 942-3900 
Email: jbarrettval@hotmail.com

Visit our website resource page at 
www.barrettvaluation.com

Business Valuations for 
Estate and Gift Planning

Federal Estate Tax Reporting
Marital Dissolution

Shareholder Disputes

Injured at Work?
Accepting referrals for matters of

Workers’  
Compensation

Call Stephen J. Dennis Today!
1-888-634-1543  

or 1-401-453-1355

Donald E. MacManus, Esq. 
Donald (Don) Edward MacManus, 76, of Seekonk, passed away on May 
2, 2024. Don was the husband of Lydia Sabatini. Born in Providence, 
he was the son of the late Robert MacManus and Claire (Bigoness) 
MacManus. Don earned his undergraduate degree in journalism at the 
University of Oregon. When he returned to Rhode Island in the summer 
of 1968, he became an intern at the Pawtucket Times. Don spent the 
early 80’s working for the Sun Chronicle as a reporter, earning his law 
degree at Suffolk Law School, and starting a family. He practiced law 
for over 40 years and was an avid bike rider. In addition to his wife, Don  
is survived by his daughters, Jessica MacManus and husband Leland 
Crawford of Wrentham, MA, and Alicia MacManus and husband Andy 
Northrup of Seekonk, MA; his brother John MacManus and wife, Sandra,  
of Seekonk; his sister-in-law and husband, Trisha and Phil Shea of 
Mansfield, MA; four grandchildren; and many nieces and nephews.  
Don was predeceased by his brothers, Robert “Alan” MacManus and 
Jeffrey MacManus. 

Hon. Edward C. Parker
Hon. Edward (Ed) Clark Parker, 85, died on Saturday, July 20, 2024.  
He was the husband of Martha Kenney Parker. Born to the late Edward 
F. (Tidge) Parker and Catherine Clark Parker, he was a lifelong resident 
of Pawtucket. Ed graduated from St. Raphael School before attending 
Boston College. He served for six years in the Army Reserve and earned 
his law degree from the New England School of Law. He was a partner 
in the firm of Keough, Parker & Gearon and served as Deputy Attorney 
General of Rhode Island under James O’Neil from 1987 to 1993. Ed 
was appointed to the bench in 1993 and retired in 2022. In addition to 
serving as the Vice-Chair of the Pawtucket Housing Authority, he was 
the Executive Director of the state’s Fire Safety Code Board during his 
long career. In addition to his wife, he is survived by his son Edward  
F. Parker II and his wife Bethany, his daughter Jocelyn Parker and  
her husband Thomas, his daughter-in-law Jennifer, and many grand-
children. He was predeceased by his son John. 

Alan H. Pearlman, Esq. 
Alan H. Pearlman, 86, died on Sunday, July 28, 2024. He was the hus-
band of Hope (Elkins) Pearlman. Born in Providence, he was the son of 
the late Israel and Ida (Mines) Pearlman. Alan lived in Boynton Beach, 
FL, for 12 years, previously residing in Connecticut. He was the owner 
of Pearlman & Wick, Attorneys at Law in Providence, retiring about  
20 years ago. Alan was a Vietnam Army veteran. He graduated from 
the University of Michigan and earned his law degree from Cornell 
Law School. He volunteered for Big Brothers and was a member of 
Temple Torat Yisrael. In addition to his wife, he is survived by his 
children, Sarah Pearlman of Boynton Beach, FL, and Adam Pearlman 
and his wife, Rebeccah, of Bethesda, MD; his siblings, Mark Pearlman 
of Cranston, Adele Curham of Narragansett, and Carolyn Leighton of 
California; and two grandchildren. Alan was predeceased by his siblings 
Alice Mendel, Benjamin Pearlman, Lila Delman, Elaine Baron, Leonard 
Pearlman, Thomas Pearlman, and Anna Shabshelowitz.

In Memoriam

Richard S.
Humphrey

law offices
Richard S. Humphrey  –  Christina Dzierzek

401-624-6152 (OFFICE)     401-641-9187 (CELL)

richardhumphreylaw.com    3852 Main Road, Tiverton, RI 02878

DUI / Refusal  •  DUI / Serious Bodily Injury 
DUI / Death Resulting  •  Social Host Liability  •  Admiralty

Personal Injury  •  Construction  •  Municipal
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226 South Main Street
Providence, RI 02903
(401) 751-5522

For Over 20 Years Our Team has Provided Trusted Legal 
Care for Clients Suffering Life-Altering Injuries

PERSONAL INJURY • MEDICAL MALPRACTICE • MOTOR VEHICLE ACCIDENTS

Rhode Island’s

Trusted
Legal Team

PROVIDENCE  |  WAKEFIELD  |  WARWICK  |  WOONSOCKET

401.274.7400 | M-N-Law.com

The Rhode Island Supreme Court licenses all lawyers in the general practice of law. The court does not license or certify any lawyer as an expert or specialist in any field of practice.
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Steveod@cox.net
sodonnell@eddavisllc.com
401-499-9468

Steve O’Donnell has 
had a distinguished law 
enforcement career 
since 1983, culminating 
as Superintendent of 
the Rhode Island State 
Police & Commissioner  
of the Rhode Island 
Department of Public 
Safety. Appointed  
by President Obama  
as the United States  
Marshal for Rhode 
Island, O’Donnell's expertise includes under-
cover work and oversight of key task forces, 
recognized by Presidents Clinton and Obama. 
He's a seasoned lecturer on law enforcement 
tactics and a graduate of various prestigious 
FBI and CIA academies, offering unparalleled 
insight and consultation services.

Recognized expert witness in investigatory 
functions, offering services to multiple  
attorneys across litigations.

Consultation team available for security, safety,  
active shooter responses, investigations, 
cyber security, threat and risk assessments, 
mitigations, physical security, mediations, and 
other topics.

I look forward to collaborating with you!

Dedicated Public Safety 
Professional with  
Unique Skill Sets
Private Security Consultant and 
Senior Security Specialist for  
The Ed David Company LLC

https://coialepore.com
mailto:dlepore@coialepore.com
https://www.m-n-law.com/
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We will post a cartoon  
in each issue of the  
Rhode Island Bar Journal,  
and you, the reader, can  
create the punchline.

How It Works: Readers are asked to consider 
what’s happening in the cartoon above and submit 
clever, original captions. Editorial Board staff will 
review entries, and will post their top choices in 
the following issue of the Journal, along with a 
new cartoon to be captioned. 

How to Enter: Submit the caption you think best 
fits the scene depicted in the cartoon above by sending an email to 
ecute@ribar.com with “Caption Contest for September/October in the 
subject line.

Deadline for entry: Contest entries must be submitted by October 1st, 
2024. 

By submitting a caption for consideration in the contest, the author grants the 
Rhode Island Bar Association the non-exclusive and perpetual right to license the 
caption to others and to publish the caption in its Journal, whether print or digital.

Advertiser IndexCaption This! Contest

Winning caption for July/August

“If you had gone to Caw School  
like me you wouldn’t just click through  

those user agreements.” 
JAMES BAGLEY, ESQ.
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New to the Bar?  
Join Us for a Night of Networking and Celebration!

New Member Reception 
Thursday, October 10, 2024 | 5:00 – 8:00 PM

Rhode Island Bar Association
Enjoy complimentary drinks & hors d’oeuvres!

If you’ve been practicing for 10 years or fewer, don’t miss this chance to network and celebrate 
with your peers! The Rhode Island Bar Association is thrilled to host another New Member  
Reception following last year’s successful event. It’s the perfect opportunity to connect with 
members of the Judiciary, Bar Association officers, committee chairs, and fellow new members.

Build lasting professional relationships, gain insights from seasoned legal professionals, and 
make connections that can elevate your career in Rhode Island’s close-knit legal community.

Click here to RSVP by Friday, September 27th to secure your spot!

Questions? Contact Erin Cute, Director of Communications, at 401-421-5740 or ecute@ribar.com.

We look forward to celebrating with you!

https://forms.office.com/Pages/ResponsePage.aspx?id=AfGY-nOgrUOEbOzRz9x7RqYPTblJq6NCuBv3WkyEOpVUN0hJOVNNNklMSDM1RkRNM00wMUhEMDAyOC4u


Crystal Abreu, Esq. Samuel L. Agostini, Esq. Julissa Arce, Esq. Chelsea Baittinger, Esq. Christina M. Behm, Esq.

Thomas M. Bergeron, Esq. Danilo A. Borgas, Esq. Kayla A. Faria, Esq. Selena Fortes, Esq.

Samantha Kent, Esq. Paige Macnie, Esq. Marianna S. Nava, Esq. Matthew R. O'Connor, Esq. Christopher J. Yagoobian, Esq.

INTRODUCING THEINTRODUCING THE  

LEADERSHIP ACADEMY CLASSLEADERSHIP ACADEMY CLASS
2024–2025 

Follow RIBA on social media to learn more about each participant!Follow RIBA on social media to learn more about each participant!




