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“By sharing

your experience,
knowledge, and
insights, mentors
help mentees
navigate the
complexities

of their area of
expertise, allowing
them to build
confidence and
competence while
fostering a sense
of identity within
our profession”

Why Mentorship Matters

I had the opportunity to address first-year Roger
Williams University Law School students at their
orientation, and in preparation of what to speak
about, I thought about Scott Turow’s autobiograph-
ical book, O#ne I Would the Socratic method of
teaching, as exemplified by Professor Charles
Kingsfield in Paper Chase? be on display? The
students were spared the Socratic ordeal and were
instead welcomed to the start of their legal studies
by the Dean. Since we are a unified Bar Association,
I took the opportunity to introduce the benefits of
membership in our Bar Association. Some of these
benefits include access to over twenty-five Bar
Committees dedicated to a wide range of practice
areas and legal issues; the Public Services Programs
where our members dedicate their time to the ben-
efit of our community; our continuing legal educa-
tion programs where our members generously offer
their expertise; the opportunity to read or submit
scholarly articles in the Rhode Island Bar Journal,
which can establish an attorney as an expert in
their field of practice among their peers; and access
to Fastcase for legal research. I stressed the impor-
tance of the Bar being a community and the numer-
ous career development opportunities we offer.

I shared the following convictions with the
students:

“Welcome to the study of law. Our profession
forms the bedrock of society. The legal profes-
sion embodies specialized knowledge, expertise,
ethics and most importantly, commitment.

Our profession transcends the confines of a
job; it embodies a dedication to serving society
with a high degree of competency and integrity.
Unlike mere occupations, which primarily
focus on tasks and remuneration, our profes-
sion entails a deeper sense of responsibility
toward clients. The hallmark of our profession
lies in its unwavering commitment to uphold-
ing ethical standards.

The Rhode Island Bar Association is more than
just a professional organization; it is a com-
munity where you can build connections and
find support to navigate your legal studies as
well as your future career. I encourage you to
become a law student member of the Rhode
Island Bar Association?

I encouraged the students to take advantage of
the complimentary law student membership we
now offer and, as their schedule permits, to attend
Bar functions, whether it be a CLE program or a
Bar Committee meeting as a non-voting member.
I urged the students to check out the Bar website
and specifically inquire about the mentor pro-
grams we offer so they’re ready to take advantage
upon entering the practice. These programs in-
clude the traditional mentorship program, where
attorneys can be paired with a seasoned member
of our Bar for support and advice; or our online
attorney resources program, where members can
scroll through a list of available mentors to receive
timely and direct peer assistance with practice-
related questions; and also our Volunteer Lawyer
Mentor Program, where members who decide to
take a pro bono case can be mentored by a panel
member with experience in that particular area
of law and with the Bar’s pro bono programs in
general.

In order to support these mentor programs,
we need participation. I encourage our members
to volunteer to be mentors with the Bar Associa-
tion and share their experiences and wisdom with
other members. Mentorship serves as a critical
component in professional development, provid-
ing guidance, support and encouragement. Being
a mentor helps cultivate the next generation of
talent who can uphold the standards and values
intrinsic to our profession. By sharing your
experience, knowledge, and insights, mentors
help mentees navigate the complexities of their
area of expertise, allowing them to build confi-
dence and competence while fostering a sense of
identity within our profession. I was fortunate to
be mentored by two lawyers whom I greatly ad-
mired, Joe Houlihan and John Lynch. Both shared
their expertise and experience with me, and I still
remember their sage advice to this day. Mentees
benefit immensely from the guidance of seasoned
attorneys who can offer real-world insights that
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extend beyond academic learning. As a mentor,
you can share your knowledge but also provide
context regarding the responsibilities, chal-
lenges, and ethical considerations that define
the legal profession. And, perhaps most impor-
tantly, through the perspective of my current
lens, by being a mentor, you promote a sense of
belonging in the Rhode Island Bar Association.
An attorney who excels as a mentor is recog-
nized biennially by the Bar Association with
the Joseph T. Houliban Lifetime Mentor Award
“for extraordinary commitment to mentoring
service as an exceptional role model, and out-
standing contributions to the ideals of ethics,
civility and professionalism and legal skills?”
During my four-decade career, I have had
the privilege to mentor dozens of attorneys.
There are reciprocal benefits for being a men-
tor. Engaging with a mentee is rejuvenating,
permitting you to reflect on your own experi-
ences and the lessons you have learned dur-
ing your career. Mentoring also encourages
continued learning to stay up to date with the
ever-changing practice of law and allows us to

gain fresh perspectives from the newer genera-
tion of lawyers.

By being a mentor, not only do you estab-
lish your commitment to fostering the growth
and success of the next generation of attorneys
within the Rhode Island Bar Association, but
you also help to ensure our profession as a
whole continues to thrive.

ENDNOTES

1 One L, Scott Turow, Putman, 1977.

2 The Paper Chase, John Osborn, Jr., Houghton Mifflin,
1971. ¢

BUILD your Client Base and SERVE
Your Community with the
Bar’s Lawyer Referral Service!

Attorney Brianna Repetto, a member of the Lawyer Referral Service,
enthusiastically supports the program. “Finding an attorney to guide
you through the legal process during life's most critical moments can
be quite daunting. The Lawyer Referral Service offers a much more
intimate opportunity to connect the public with the right attorney
compared to a simple internet search. | highly recommend this
service for both members of the public and private counsel looking

to give back or expand their business!”

Membership in the Rhode Island Bar Association’s Lawyer Referral

Service (LRS) is an excellent and inexpensive way to increase your

client base and visibility within the community while expanding public access to legal representation.
Optional special LRS projects include: Senior Citizen Genter Clinics throughout the year and the state;
Reduced Fee Program offered to qualifying clients; and the Arts Panel for local artists’ legal needs all
offer unique opportunities for increasing your business while you provide an important public service to

your community.

Applications and more detailed program information and qualifications may be found on our
website ribar.com in the Members Only section. You may also request information by contacting
Public Services Director Susan Fontaine at 401-421-7799 or email sfontaineeribar.com.
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Editorial Statement

The Rhode Island Bar Journal is the Rhode Island Bar
Assaciation’s official magazine for Rhode Island attorneys,
judges and others interested in Rhode Island law. The
Bar Journal is a magazine published bi-monthly, six times
annually, and digitally distributed to, among others, all
practicing attorneys and sitting judges, in Rhode Island.
This constitutes an audience of over 6,300 individuals.
Covering issues of relevance and providing updates on
events, programs and meetings, the Rhode Island Bar
Journal is a magazine that is read on arrival and, most
often, kept for future reference. The Bar Journal publishes
scholarly discourses, commentary on the law and Bar
activities, and articles on the administration of justice.
While the Journal is a serious magazine, our articles
are not dull or somber. We strive to publish a topical,
thought-provoking magazine that addresses issues of
interest to significant segments of the Bar. We aim to
publish a magazine that is read, quoted and retained.
The Bar Journal encourages the free expression of ideas
by Rhode Island Bar members. The Bar Journal assumes
no responsibility for opinions, statements and facts in
signed articles, except to the extent that, by publication,
the subject matter merits attention. The opinions
expressed in articles, interviews, columns, and editorials
are not the official view of the Rhode Island Bar Asso-
ciation. Letters to the Editor are welcome.

Article Selection Criteria

> Contributors are requested to submit article, book
review, editorial, and interview topic ideas for approval
to the Managing Editor prior to submission.

> The Rhode Island Bar Journal gives primary preference

to original articles, written expressly for first publication

in the Bar Journal, by attorney and judicial members of

the Rhode Island Bar Association. The Bar Journal does

not accept unsolicited articles from individuals who

are not members of the Rhode Island Bar Association

unless co-authored with a RIBA member. Law student

members may submit articles co-authored by either a

law school professor (not necessarily a RIBA member)

or a RIBA member.

A maximum of two authors (co-authors) is permitted

for article submissions.

Articles previously appearing in other publications are

typically not accepted.

All submitted articles are subject to the Journal's

Editor’s approval, and they reserve the right to edit

or reject any articles and article titles submitted for

publication.

Selection for publication is based on the article’s

relevance to our readers, determined by content and

timeliness. Articles appealing to the widest range of

interests are particularly appreciated. However, com-

mentaries dealing with more specific areas of law are

given equally serious consideration.

Preferred format includes: a clearly presented state-

ment of purpose and/or thesis in the introduction;

supporting evidence or arguments in the body; and

a summary conclusion.

Citations conform to the Uniform System of Citation

Maximum article size is approximately 3,500 words.

However, shorter articles are preferred.

While authors may be asked to edit articles them-

selves, the Editor reserves the right to edit pieces for

legal size, presentation and grammar.

Articles are accepted for review on a rolling basis.

Meeting the criteria noted above does not guarantee

publication. Articles are selected and published at the

discretion of the Editor.

Submissions are preferred in a Microsoft Word format

emailed as an attachment.

Authors are asked to include an identification of their

current legal position and a photograph, (headshot)

preferably in a jpg file of, at least, 350 d.p.i., with their

article submission.
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Direct inquiries and send articles and author photographs
for publication consideration to:

Rhode Island Bar Journal Editor Erin Cute

email: ecute@ribar.com

telephone: 401-421-5740

Material published in the Rhode Island Bar Journal
remains the property of the Journal, and the author
consents to the rights of the Rhode Island Bar Journal to
copyright the work.
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“A key provision

is the requirement
that only the State’s
representative listed
in the agreement
may give consent on
behalf of the State”

An Attorney’s Guide to State Contracting

in Rhode Island

This article is a special project by a participant of the 2023-2024 Leadership Academy, developed with
feedback and edits from their mentor. It reflects the dedication and growth fostered within our program.
We are proud to showcase the hard work and insights of our future leaders.

The process of entering into a contract with the
State of Rhode Island (“State”) for goods and
services may be a daunting task for the uniniti-
ated. Even just knowing what terms may apply to
engagement with the State is an enigma. Knowing
whether it is possible and how to negotiate these
terms on behalf of your client, moreover, is also a
mystery. This article is intended to provide guid-
ance for attorneys to: 1) identify the general terms
and conditions that may apply to an agreement
with the State; 2) explain the State’s updated con-
tracting process; and 3) provide some guidance on
how to address contractual matters with the State.

This article is NOT an attempt to explain
the State’s complex procurement process, which
would require another longer article or even a
treatise. Rather, this article will focus on the con-
tracting process and the resulting agreement that
is entered into between the State and its vendor.
With that said, the type of procurement method
(i.e., source selection) being used by the State is
important and may influence the resulting contract
and the ability of a vendor to negotiate terms.

For example, if the engagement with the State
is being procured through a sole source procure-
ment (i.e., without competition), there may be
more room for negotiation and the vendor may
have more leverage. Alternatively, if the State pro-
curement is conducting a competitive bid process
(i.e., competitive sealed bidding or a Request for
Proposals), there may be less of an opportunity to
negotiate terms and much less leverage. However,
even when a contract is competitively procured
by the State, a vendor has an opportunity to raise
issues and negotiate contractual terms; the key
is knowing when and how that should be done
within the State’s procurement process.

First, this article will discuss the State’s rela-
tively new contracting process, which was signifi-
cantly changed in 2019. Second, this article will
provide a comprehensive overview of the terms
that apply to an agreement between the State
of Rhode Island and a vendor?

I. The State’s Contracting Process

In understanding the State’s contracting pro-
cess, it may be helpful to include some historical
perspective that led to a paradigm shift in 2019.
Prior to 2019, the State had a bare-bones set of

general conditions (adopted through regulation)
that would apply only to a contract procured
through competitive procurement (competitive
sealed bidding or a Request for Proposals). As
will be discussed in Section II, the State’s General
Conditions were comprehensively updated effec-
tive January 1, 2019. Along with that update of the
General Conditions, the State changed its con-
tracting practice.

Prior to 2019, after a tedious procurement and
evaluation phase (which often would take two (2)
to three (3) months), the State would issue a tenta-
tive selection letter to the vendor. At that time, the
vendor and the State agency seeking the services
would be authorized to enter into contract nego-
tiations prior to the issuance of a Purchase Order.
This contracting period would often take several
months and occasionally would even lead to a
withdrawal of tentative selection if the vendor
and the State could not reach an agreement.

The contracting process prior to 2019 led to
several issues: 1) unfavorable terms for the State;
2) extremely inconsistent terms across depart-
ments; 3) unfairness to unsuccessful bidders who
did not have the same opportunity to negotiate;
and 4) significant delay in the process.

By allowing a negotiation after the fact of the
procurement, the vendor was given a second bite
at the apple. Sometimes, the negotiated terms
differed from those proposed in response to the
solicitation and were more favorable to the ven-
dor. This process raised issues of fairness for the
unsuccessful bidders. If the unsuccessful bidder
had known they could limit liability, for example,
would they have priced their proposal lower?

Another issue prior to 2019 was that the State’s
General Conditions were not regularly applied to
sole-source engagements. Oftentimes, in the case
of a sole source, an agency of the State would sim-
ply sign the vendor’s form agreement “as is?” While
this practice may have streamlined the contracting
process for sole-source procurements, agreeing to
the vendor’s one-sided terms was not in the best
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IOLTA Honor Roll Banks

The Rhode Island Bar Foundation sends its grateful apprecia-
tion to the banks participating in our Interest on Lawyers Trust
Accounts (IOLTA) Honor Roll Bank program. Many banks in
Rhode Island participate in the Rhode Island Bar Foundation
IOLTA Program, which is administered by the Rhode Island Bar
Foundation. The IOLTA Program funds critical services in Rhode
Island communities. Through IOLTA grants, thousands of our
most vulnerable citizens receive free or low-cost civil legal
services. The Rl Bar Foundation would like to especially high-
light our IOLTA Honor Roll Bank participants. These financial
institutions agree to pay a net yield of at least 65 percent of the
federal fund’s target rate on IOLTA deposits. Their participation
in the I0LTA Program exemplifies their commitment to uphold-
ing the Federal Community Reinvestment Act. Participating
banks appear below:

BayCoast UNIBANK
i LendingClub =
HINGHAM
Q WebsterBank SAVINGS

INSTITUTION FOR

. Coia & LEPORE, LTD.
226 South Main Street
Providence, Rl 02903
(401) 751-5522

Mediation

FAMILY DISPUTES

DIVORCE AND SEPARATION
DOMESTIC MATTERS

Gain a new perspective on divorce
and family disputes. Mediation is
a cost and time efficient way to

resolve domestic relations matters.

A fulfilling advantage to the personal

resolution of your dispute.

Dadriana A. Lepore, Esq.
LL.M., Alternative Dispute Resolution

Benjamin Cardozo School of Law
DLEPORE@COIALEPORE.COM
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interests of the State and did not protect the public fisc.

Because of these issues, the Department of Administration
undertook a project to comprehensively update its General
Conditions and change its process with respect to contract
negotiation starting in 2018. Effective January 1, 2019, the
Department of Administration adopted a comprehensive set of
General Conditions as a regulation through the State’s Admin-
istrative Procedures Act. As a result, after a public rulemaking
process, the General Conditions have the force and effect of law.
Additionally, around this time, the Division of Purchases updat-
ed its Bidder Certification form, implemented several contract
addenda, and customized a set of approved AIA agreements
for Public Works projects to be incorporated into the General
Conditions (discussed below).

Corresponding with the new set of General Conditions
(effective January 1, 2019), the State also changed its process
to eliminate any negotiation of the legal terms after the fact.
Rather, bidders are now required to either agree to the General
Conditions “as is” or propose alternate or qualified terms and
conditions at the time of proposal submission, not after the fact.

Importantly, vendors and the attorneys should be aware that
even before the bid or proposal is submitted, there is an oppor-
tunity to change the resulting contract terms if necessary. The
main difference is that now it happens during the procurement
process and not after the fact. Here is what you need to know:

A. The Pre-Bid Process

All competitive procurements are posted on the Division of
Purchases website at: https:/ridop.ri.gov through Ocean State
Procures™ (“OSP”), the State’s eProcurement system for vendor
registration? solicitation, and awards. In competitive procure-
ments through competitive sealed bidding (either a Request for
Quotes or Request for Proposals), there is a period of about a
month after notice of the procurement is posted. During that
time, there is generally a question-and-answer period through
email and a pre-bid conference (especially for public works
projects). Regardless of the delivery method, contractors and
architects should always attend any pre-bid conference held by
the State, whether or not mandatory, and monitor the Division
of Purchases website for addenda and supplemental informa-
tion. Ideally, at this time, a vendor should raise any questions
and concerns regarding the contract terms and, if necessary or
appropriate, suggest alternative or qualified terms or conditions.
This exchange will allow the State to consider the request and
potentially apply the terms to all of the vendors through an
addendum to the solicitation.

For example, if the vendor is extremely concerned about
the extent of liability in a particular engagement or has some
concerns about the required insurance, they may raise the issue
during the pre-bid period (during the Q&A or at the pre-bid
conference), and then the State can consider the request and
very easily amend the procurement to include those alternative
terms. This approach will allow all vendors to bid on the same
terms equally. By waiting, the vendor faces the risk of compet-
ing against other vendors who are willing to agree to the State’s
terms “as is”

B. The Bid Submission Process

Assuming the vendor does not raise the issue during the pre-
bid period, or the State does not amend the terms, the vendor
may submit a proposal with an alternate or qualified offer. Of


https://coialepore.com
mailto:dlepore@coialepore.com

course, the State would prefer the vendor to agree to its General
Conditions as is, and the vendor faces the risk of being left be-
hind if it submits a qualified offer. However, that does not mean
the vendor should not submit a qualified or alternate offer if a
contractual term(s) presents a real issue to the vendor.

This process to submit a conditional or qualified offer is
reflected in the General Conditions at 220-RICR-30-00-13.3(C)
(3), which provides:

Qualified or conditional offers which impose limitations

of the Vendor’s liability or modify the requirements of the

solicitation, offers for alternate specifications, or offers which

are made subject to different terms and conditions, including
form contracts, other than those specified by the State may
be, at the sole discretion of the State Purchasing Agent:
a. Rejected as being non-responsive; or,
b. Set aside in favor of the requirements set forth in
the solicitation (with the consent of the Vendor); or,
c. Accepted, if the State Purchasing Agent determines
in writing that such acceptance is in the best interest
of the State.
d. Acceptance or rejection of alternates or counter-
offers by the State Purchasing Agent shall not constitute
a precedent and shall not be considered to be binding
on successive solicitations or procurements.

Additionally, the standard language provided by the Division
of Purchases with respect to qualified or conditional offers is as
follows:

In the Vendor Certification Questionnaire, question “Cer-
tifications 112, bidders shall certify agreement to the State’s
contract terms.

However, in accordance with Section 220-RICR-30-0013.3(C)
(3) of the General Conditions, the Vendor may submit in
their bid or proposal, “[q]ualified or conditional offers which
impose limitations of the Vendor’s liability or modify the
requirements of the solicitation, offers for alternate specifi-
cations, or offers which are made subject to different terms
and conditions, including form contracts, other than those
specified by the State”

However, qualified or conditional offers may be, at the sole
discretion of the State Purchasing Agent: 1. Rejected as being
non-responsive; or, 2. Set aside in favor of the requirements
set forth in the solicitation (with the consent of the Vendor);
or, 3. Accepted, if the State Purchasing Agent determines in
writing that such acceptance is in the best interest of the State”

By submitting a conditional or qualified offer, the Vendor
bears the risk of their bid or proposal being considered non-
responsive. In the event the State receives a conditional or
qualified offer, the State reserves the right to conduct a best
and final offer process offering the same terms to all vendors
and/or reject a qualified/conditional proposal as being non-
responsive at any time during the review process. The Vendor
should not assume that any further negotiation will occur
upon selection.

Upon submission, the Division of Purchases and the review-
ing agency, if any, will take into consideration any conditional or
qualified terms submitted by bidders. In the event that there are
multiple proposals and only one bidder is requesting modified
terms or conditions, the Division of Purchases will inform the
bidder of this situation and request that the bidder either with-
draw its request for conditional/qualified terms or withdraw

Rhode Island Bar Foundation

Founded in 1958, the Rhode Island Bar Foundation is the non-profit
philanthropic arm of the state’s legal profession. Its mission is to
foster and maintain the honor and integrity of the legal profession
and to study, improve, and facilitate the administration of justice.
The Foundation receives support from members of the Bar, other
foundations, and honorary and memorial contributions.

Today, more than ever, the Foundation faces great challenges in
funding its good works, particularly those that help low-income and
disadvantaged people achieve justice. Given this, the Foundation
needs your support and invites you to complete and mail this form
with your contribution to the Rhode Island Bar Foundation.

Help Our Bar Foundation Help Others

RHODE ISLAND BAR FOUNDATION GIFT

PLEASE PRINT

My enclosed gift in the amount of $

Please accept this gift in my name
or

In Memory of

or

In Honor of

Your Name(s)

Address

City/State/Zip

Phone (in case of questions)

Email:

Please mail this form and your contribution to:
Rhode Island Bar Foundation
41 Sharpe Drive
Cranston, RI 02920

Questions? Please contact Theresa Gallo at 421-6541

or tgallo@ribar.com
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Serve Your Community
with the Bar’s
Volunteer Lawyer Program!

Attorney Suzannah Skolnik, a member of the Volunteer
Lawyer Program (VLP), enthusiastically supports the program.
“At its core, being a lawyer is about helping your client find

a solution to a problem. The clients I've assisted through the
Volunteer Lawyer Program have faced big problems, often
with far-reaching implications in their lives. But more often
than not, the solutions have been simple ones. It’s satisfying
to put my skills and knowledge to work in such a concrete
and impactful way.

Participation in our Volunteer Lawyers Program provides
crucial legal assistance to those in need. Whether you have
been an attorney for years or it is the beginning of your
career, pro bono cases can provide the opportunity for you to
explore new areas of law, and seasoned members of the Bar
are available as mentors. Your involvement in VLP ensures
marginalized individuals receive vital representation, playing
a key role in fostering justice. Join today and you can make
a difference in the lives of those who need it most.

Applications and more detailed program information

and qualifications may be found on our website ribar.
com in the Members Only section. You may also request
information by contacting Public Services Director Susan
Fontaine at 401-421-7799 or email sfontaineeribar.com.

y.Q

Facebook: @RIBarAssociation

Twitter: @RIBarAssoc

Instagram: @RIBarAssociation

Linkedin: linkedin.com/company/
ri-bar-association
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from consideration. Thus, if the State has six (6) vendors willing
to agree to the terms as is and one (1) vendor who is proposing
conditional/qualified terms, the State has the leverage to reject
the vendor’s request.

In the event that there is limited competition or multiple
bidders request qualified terms (such as limited liability), if the
Division of Purchases deems the request to be reasonable, the
Division of Purchases may accept the term(s) or it also may
issue a best and final offer (BAFO) process and give all of the
bidders the opportunity to resubmit pricing based on modified
terms. Importantly, the terms are negotiated at the same time the
proposals are being evaluated (when the State has leverage and
multiple vendors in the mix) and not after selection has already
occurred when a vendor knows they have already been tenta-
tively selected for the contract.

In all cases, the vendor should be selective in what contrac-
tual provisions the vendor chooses to negotiate. The General
Conditions and its addenda take a shotgun approach and are
intended to cover multiple types of contracts. They include
many provisions that may not apply to a specific engagement
between the State and a vendor. The General Conditions, in
several instances, manage applicability by including language
like “unless otherwise provided in the solicitation” Additionally,
there are provisions related to the delivery of goods that would
clearly not apply to a service contract. If one of the provisions
clearly does not apply to the engagement, it is probably not
worth negotiating the issue!

Wholesale redlines of the General Conditions will not
be considered kindly by the State. If a vendor is considering
submitting a qualified or conditional offer, the vendor should
prioritize areas of negotiation that create a significant business
risk or would lead to a substantial cost. The common areas of
contractual tension raised by vendors in the past are with war-
ranties, insurance requirements, indemnification, and ownership
of intellectual property/work product, though certainly any term
is fair game if it causes a substantial business risk or cost to the
vendor.

C. Post Selection

By incorporating contract negotiation earlier in the procure-
ment process, at the time of submission and proposal review,
the result is the elimination of a long, drawn-out process of
contract negotiations after the fact. In a perfect situation, once
the vendor is tentatively selected, they will simply need to sub-
mit insurance certificates, bonds if applicable, and MBE/WBE
requirements, and the Division of Purchases can simply issue the
Purchase Order. Basically, this method of procurement equates
to a “sign on the dotted line” type of process. There is no longer
a period of contract negotiations after the procurement and no
longer a delay for a subsequent negotiation.

Of course, there may be some exceptions. If there is a com-
plex project being procured and the State and vendor need to
iron out a scope of work, deliverables, milestones, payment
terms, and other key terms and conditions, some exchange
and even negotiation may need to occur, but all the legal terms
should generally be all set.

D. Sole Source

As discussed, the General Conditions still would serve as the
default for a contract procured through a sole source, including,
without limitation, the obligation of good faith and fair dealing.
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Because of the nature of a sole source procurement (only one
vendor), however, the vendor may have more leverage to raise
issues and negotiate terms. The vendor should, nevertheless, be
reasonable in negotiating such terms. In fact, if the vendor has
another agreement with the State that was competitively bid, the
State would expect the vendor to agree to the same terms.

Il. What are the Contract Terms with the State of Rhode Island?
While the above sections describe the State’s updated process

for negotiating and contracting, it is important for vendors and

their lawyers to have a fundamental understanding of the terms

of a contract with the State. This is not always a simple task:

While there is now a standard set of comprehensive General

Conditions that form the base agreement in all cases, there

are additional terms that may apply depending on the type

of engagement and may be added as an addendum.

A. General Conditions of Purchase

Chapter 2, Title 37 (R.I. Gen. Laws §§ 37-2-1 et seq.) gov-
erns State purchases and provides the framework for the State
contracting process. The General Conditions of Purchase, 220-
RICR-30-00-13 et seq.} “serve as the base agreement between the
State of Rhode Island (“State”) and a Vendor? 220-RICR-30-
00-13.1 (Purpose). The General Conditions apply to all vendor
contracts regardless of procurement method. Id. The General
Conditions’ thirty-five (35) sections include the basic provisions
typically covered in any standard contract, including provisions
such as indemnification, intellectual property/ownership, war-
ranties, insurance, vendor obligations, and confidentiality provi-
sions. Pursuant to R.I. Gen. Laws § 37-2-13(5), the provisions of
the state purchasing regulations are incorporated by operation
of law in all state contracts. In particular, every state contract
imposes the obligation of “good faith” upon both the State and
the vendor in their performance of the contract, where “good
faith” means “honesty in the conduct or transaction concerned
and the observance of reasonable commercial standards of fair
dealing” R.I. Gen. Laws § 37-2-3(b). These are the State’s stan-
dard terms, and all entities doing business with the State should
be familiar with them.

Incorporated with the General Conditions are applicable
addenda (discussed below), state and federal laws and regula-
tions, the solicitation requirements, the vendor’s bid or proposal
(if applicable), and the vendor’s bidder certification form. See
220-RICR-30-00-134(A). Further, if there are any conflicts
among those incorporated items, the General Conditions
prescribe an order of precedence. See 220-RICR-30-00-134(B).
Between the General Conditions and these incorporated items,
the majority of the time, the State is generally comfortable with
issuing a purchase order to a vendor without any additional
contract documents. Easy peasy, right?

Unfortunately, not so easy! Because there are so many
variations in the types of agreements with the State, including
contracts for various goods, services, software, hosting solu-
tions, construction and public works, there is no one size fits all
solution. The General Conditions were designed, however, to
include addenda (“GC Addenda”), which may apply and may
be incorporated into the agreement if applicable. For example,
if the contract involves a public works project (construction),
an appropriate AIA agreement will be attached as an addendum
to the General Conditions.

Continued on page 28

Annual Meeting Workshop

Proposals Due November 8!

Do you have a great idea for a workshop or a speaker sugges-
tion for the 2025 Annual Meeting? The Annual Meeting Planning
Committee is eager to hear from you!

The 2025 Annual Meeting will be held in person at the Rhode
Island Convention Center on Thursday, June 12th and Friday,
June 13th. Each year, the Committee strives to design two days
of engaging legal education to meet the diverse needs of Rhode
Island practitioners, covering various levels of experience and
areas of practice.

We encourage you to submit one or more workshop proposals
to help us create a program that will serve our Bar community.
Initial proposals, consisting of a brief description of your sug-
gested workshop, are due by November 8, 2024.

To access the 2025 Annual Meeting workshop proposal form,
click here, or visit the Bar’s website at ribar.com and click on
the Continuing Legal Education dropdown menu and select the
2025 Annual Meeting. Please contact CLE Director Madeline
Benner at 401-421-5740 or mbenner@ribar.com if you have
any questions.

Rhode Island’

For Over 20 Years Our Team has Provided Trusted Legal
Care for Clients Suffering Life-Altering Injuries
PERSONAL INJURY * MEDICAL MALPRACTICE * MOTOR VEHICLE ACCIDENTS

A B MARASCO(X
BRI NESSELBUSH e

LAW OFFICES

401.274.7400 | M-N-Law.com

PROVIDENCE | WAKEFIELD | WARWICK | WOONSOCKET

The Rhode Island Supreme Court icenses all lawyers in the general practice of low. The court does not license or certify any lawyer as an expert or specialist in any field of practice.
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SUBLEASE OFFICE SPACE
SHARED LAW OFFICE
51 JEFFERSON BOULEVARD
WARWICK, RI

Office Space

Without committing to a long-term lease.
In a fully-equipped existing law office.
Select size of your office.

Conference rooms

Secretarial stations

Affordable

Pay only for the space you need.

Amenities

Class A space

Plenty of free parking

Receptionist

Copier

Conference rooms

Secretarial stations CaII:

and more Janet J. Goldman, Esq.

51 Jefferson Blvd.
Warwick, Rl 02888

401-785-2300 or 401-781-4200
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Peter J. Comerford, Esq.
Coia & Lepore, Ltd
Providence

John E. Anderson
J.E. Anderson & Associates

“...the perceived
problem of predatory
assignees would
disappear if the
insurers did what
they are supposed

to do in the proper
handling of the
appraisal process..”

A Case Study of an Appraisal:
Protecting the Homeowner from Mayhem

The January/February 2024 issue of the Rhode
Island Bar Journal carried an article by Jordan Z.
Sasa! opposing the free assignability of insurance
claims, basing that opposition upon the appar-
ently abusive conduct of a particular entity that
takes assignments of first-party property damage
claims, and tying that abusive activity to increas-
ing insurance premiums more broadly.? The
article argues for scrutiny and, perhaps, reform or
prohibition of the free assignability of insurance
claims. Our article argues that any such reform
ought to look more broadly at the function of
such assignments in our tort system. For example,
the mechanism for collecting damages in excess of
the policy limits where there has been a so-called
Asermely demand for the policy limits is for the
injured party to get an assignment of the bad faith
claim that inures to the policy holder/tortfeasor
whose carrier refuses a demand to settle within
the policy limits? As such, an assignment under
Asermely plays a crucial role in the injured party
being made whole. Such broad policy questions
are beyond the scope of the present article, but
need to be part of the discussion about such prof-
fered reforms.

The present authors believe that the perceived
problem of predatory assignees would disappear
if the insurers did what they are supposed to do
in the proper handling of the appraisal process,
and if insureds were aware of the availability of
prejudgment interest in the appraisal process as
an incentive to insurers for expeditious claims
handling. To look at those issues, we will recount
the war story of a recent claim we worked on
together.

In February of 2010, Guy Homeowner was in
Florida, and the furnace in his Cranston home
failed. As a result, pipes burst, and the house was
flooded, and then the water froze. The neighbors
discovered the problem due to visible ice coming
out the windows. This home was a three thou-
sand-square-foot, seventy-year-old, immaculately
maintained luxury residence. It had numerous
custom high-end building components and materi-
als, including gum wood interior trim, hand-made
ceramic tiles, hand-wrought brass railings, and
hand-made brick exterior.

The loss was promptly reported to Mayhem In-

surance Company, who brought in a remediation
company for drying purposes. This was done, and
paid directly by Mayhem. Issues arose as to both
the extent of the loss in dollar terms as well as
whether certain significant aspects of the loss were
caused by the flooding and subsequent freezing
and, thus, whether those conditions were covered
as part of the loss. As the correspondence pro-
ceeded back and forth between Homeowner and
Mayhem, it became clear that Mayhem disagreed
with Homeowner on both the cost of repair as
well as whether certain items of damage were
covered at all. Homeowner had gotten an estimate
from a high-end contractor, whose estimate far ex-
ceeded not only Mayhem’s number but the policy
limits as well. Homeowner promptly demanded
an appraisal, but Mayhem responded by saying
that certain items were not covered.

When matters reached an impasse, Homeowner
sued Mayhem for damages in Superior Court. (At
that time, the Supreme Court had not yet decided
Hahn v. Allstate; which held for the first time
that appraisal is mandatory, even where there is
an issue as to whether certain items are covered
or not based upon whether those items flowed
from the covered event or not.) The litigation
resulted in a long and tangled path in the courts,
the lineaments of which are beyond the scope of
the present article’ At the end of that path, the
Supreme Court ordered the parties to proceed to
appraisal, noting that the demand for appraisal
was timely and valid despite the subsequent delay
in identifying and naming an appraiser. That led to
the next twist.

The appraisal process in this case did not actu-
ally begin in earnest until 2023, but once begun, it
quickly arrived at an award. The parties selected
appraisers, who in turn agreed upon an umpire.
The panel issued an award for actual cash value,
and recognized that the carrier had made some
payments before entering the appraisal process.
The panel had to work off thirteen-year-old

The Bar Journal assumes no responsibility for opinions, statements, and facts
in any article, editorial, column, or book review, except to the extent that, by
publication, the subject matter merits attention. Neither the opinions expressed
in any article, editorial, column, or book review nor their content represent the
official view of the Rhode Island Bar Association or the views of its members.
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Seeking Law Related Education

Program Attorney Volunteers:
Update Your Preferences Today!

Your Bar Association supports law related education (LRE) for Rhode
Island children and adults through three longstanding programs:
Lawyers in the Classroom and Rhode Island Law Day for upper
and middle school teachers and students, and the Speakers Bureau
for adult organizations. Responding to LRE requests, Bar volunteers
are contacted, based on their geographic location and noted areas
of legal interest, to determine their interest and availability.

A new question has been added to the LRE form to inquire if
potential volunteers speak another language besides their primary
language. This addition will help us better match volunteers with
language-specific speaking opportunities. Please ensure we have
your updated preferences by filling out the LRE Volunteer Applica-
tion today!

If you are interested in serving as a LRE volunteer, please go to the

Bar’s website at ribar.com, click on FOR ATTORNEYS, click on LAW
RELATED EDUCATION, click on ATTORNEY ONLY LRE APPLICATION.
All Bar members interested in serving as LRE volunteers, now and in
the future, must sign up this year, as we are refreshing our database.

Questions? Please contact Director of Communications Erin Cute at
ecute@ribar.com or 401-421-5740.

j Thoughtful & Credible Assessments of Value

BVS

BARRETT VALUATION SERVICES, INC.

The Business Valuation Advisors

BUSINESS VALUATIONS FOR
Estate and Gift Planning
Federal Estate Tax Reporting
Marital Dissolution
Shareholder Disputes

John E. Barrett, Jr., CPA, ABV, CBA, CVA

989 Reservoir Avenue, Cranston, RI 02910
Tel: (401) 942-3900
Email: jbarrettval @hotmail.com

Visit our website resource page at
www.barrettvaluation.com

estimates, along with copious photographic evidence provided
by Homeowner, which added appreciably to the complexity of
their task. The appraisers and the umpire, after careful review
of the claim, increased the replacement cost from Mayhem’s
original number of $333,198.35 to $514,987.57. The actual cash
value, which is replacement cost reduced by depreciation, went
from $274,673.95 to $420,332.52.

Once that part was completed, the appraisers and umpire
tackled the issue of interest. Despite the almost century of
combined experience in the field, none of them has ever been in-
volved in a property damage claim where interest was awarded,
and they were unclear as to its availability. As a result, they all
agreed to ask the court for instructions, stating “that the panel
defers to the Rhode Island Superior Court to rule on the award
of prejudgment interest and the date from which interest shall
accrue? That issue was then litigated in the Superior Court in
the action revived by the order of the Supreme Court.

The basis asserted for the claim of interest is the ruling of
the Rhode Island Supreme Court, in Waradzin v. Aetna Casualty
and Surety Company?® that appraisal can be equated with arbi-
tration/ The Superior Court accepted that the appraisal process,
at least in cases involving the appraisal language contained in
the statutory standard fire policy, allowed for the imposition of
interest® (See, also, Union Mut. Fire Ins. Co. v. Pate, specifically
approving interest added to an appraisal award in the sum of
147% where the insurer delayed a resolution of the claim from
2003 to 20157)

The remaining issue for the court concerned the calculation
of interest. The trial court followed the method prescribed by
the Supreme Court in Merrill v. Trenn regarding underinsured
motorist claims® and awarded interest from the date of loss to
the date of the first payment, and interest on the amount net of
that until the date of the second payment. The Court directed
that interest be suspended during the four-year period from then
until plaintiff named an appraiser, whereupon interest resumed
(as a means of addressing defendant’s claim of prejudice).

It can only be hoped, as this ruling becomes known amongst
the bar, that the imposition of interest will perform its time-
honored role of encouraging early settlements. Even better
would be for carriers to fully compensate policy holders with-
out a drawn-out fight or attempts to penny-pinch. It should
be noted that our Supreme Court has held that the covenant
of good faith and fair dealing mandates not only that covered
losses be paid, but also that the carrier must undertake a com-

Arbitrator

Investigator

[ |
Mediator

Nicholas Trott Long, Esq.
401-351-5070
nicholas@ntlong.com

www.ntlong.com
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petent and comprehensive investigation of the full extent of the
damages suffered by the homeowner.!! Fulfilling that duty would
be better in the long run for all concerned.

Peter J. Comerford is a litigator with Coia & Lepore, Ltd.
Jobn E. Anderson is an appraiser and construction consultant
doing business as |.E. Anderson & Associates

ENDNOTES
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2 It is good to note that a wide variety of factors drive changes in premiums,
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June 27,2023).
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10 706 A.2d 1305 (R.1. 1998).

11 Houle v. Liberty Ins. Corp. 271 A.2d 591, 595 (R.I. 2022). In that case,

in which one of the present authors was an appraiser, the carrier’s adjuster
found the loss was $18,349.66. The homeowner’s team found the damages
amounted to $193,280.40. Entering the appraisal process, the carrier used an
unlicensed engineer and unlicensed contractor to reach a determination that
the amount of the loss was $53,615.26. The homeowners filed suit for breach
of contract and bad faith. The trial court granted a motion for judgment on
the pleadings, which was reversed on appeal. The case is still pending, and
discovery is proceeding, at least as is revealed on the portal. ¢
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EXPERIENCED, THOROUGHLY PREPARED
& SUCCESSFUL TRIAL ATTORNEY

Since 1984, I have been representing people who have been physically and emotionally
harmed due to the criminal acts or negligence of others. I have obtained numerous
million-dollar plus trial verdicts and many more settlements for victims of birth injury,
cerebral palsy, medical malpractice, wrongful death, trucking and construction accidents.

Counting criminal and civil cases, I have been lead counsel in over 100 jury trial verdicts.

My 12 years of working in 3 different prosecutors’ offices (Manhattan 1982-84;
Miami 1984-88, R.I.A.G. 1988-94) has led to my enduring commitment to seek justice.

I welcome your referrals. My case load is exceptionally small.
I do and will continue to personally handle every aspect of your client’s

medical malpractice or serious personal injury case from beginning to end.

THE LAW OFFICE OF DAVID MOROWITZ, LTD.

Board Certified in Civil Trial Advocacy by the National Board of Trial Advocacy*

morowitzlaw.com
56 Pine Street, Suite 200, Providence, RI 02903
(401) 274-5556 (401) 273-8543 fax

I am never too busy to promptly return all phone calls from clients and attorneys.

*The Rhode Island Supreme Court licenses all lawyers in the general practice of law.
The Court does not license or certify any lawyer as an expert or specialist in any particular field of practice.
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Rhode Island Women Lawyers:

Past, Present, & Future

This series was inspired by Roger Williams University School of Law’s annual Women
in Robes event and was created in alliance with their exciting new project, The First
Women, which recognizes and honors the first women of the Rhode Island Bar.

Nicole J. Benjamin, Esq.

Taking every opportunity that comes her way is
the immediate past president of the Rhode Island
Bar Association, Nicole Benjamin's philosophy.
This approach has led her on an unexpected
journey that began with a chance encounter
with the then Chief Justice of the Rhode Island
Supreme Court while Benjamin was in college
and has led her to her current role as a share-
holder at the firm Adler Pollock and Sheehan and
a trailblazer in the Rhode Island legal community.
As a native Rhode Islander studying journal-
ism at the University of Rhode Island, Benjamin
originally had plans to become a newspaper
reporter. But a serendipitous dinner during
her junior year at URI changed her trajectory
completely. She had been honored with a Rhode
Island Press Association Scholarship and was
attending the awards ceremony at the Hotel
Viking in Newport. At dinner, she was seated with
then-Chief Justice Frank Williams, the keynote
speaker. After receiving her award and giving
an acceptance speech stating her hopes of
becoming a hard-hitting journalist, Chief Justice
Williams said to her, “That’s nice, but you are
going to law school” Chief Justice Williams added
that if Benjamin did well in law school, he would
consider her for a clerkship.

Benjamin kept in touch with Chief Justice
Williams after the awards ceremony, sending him
a thank you note for his encouragement, and later
covering a story about him for the URI newspaper.
After graduating from URI, she took Chief Justice
Williams’ advice about applying to law school,
and, along with a letter of recommendation from
him, headed off to Roger Williams University
School of Law. She recalls the first year being
challenging. Not only was she a student full-time,
but she was also selling women's shoes at the
now-defunct Filene’s. “I literally made flashcards
for final exams in the Warwick Mall parking lot;
she recalls.

Benjamin performed so well during her first
year of law school that then Dean David Logan
awarded her a scholarship that, together with
a scholarship previously awarded by the Rhode
Island Bar Foundation, allowed her to leave her
job at Filene’s. This made it possible for Benjamin
to participate in Moot Court and Law Review.

Benjamin's connection with Chief Justice
Williams came around again when he, along with
the rest of the Supreme Court, judged the final
round of the Esther Clark Moot Court Competi-
tion, in which Benjamin was competing. During
her argument, Chief Justice Williams kept leaning
over to talk to Justice Goldberg, seated beside
him. As she later learned, Chief Justice Williams
was telling Justice Goldberg that he planned to
offer the young superstar a clerkship after the
competition, which he did.

During her two-year clerkship, Benjamin
was assigned to a high-profile lead paint case
pending before the Court. Attorney John Tarantino
of AP&S was defense counsel, and Chief Judge
John McConnell, then an attorney at Motley
Rice, represented the plaintiffs. The case gave
Benjamin a front-row opportunity to get to know
them and the other attorneys involved. When
the clerkship ended, with encouragement from
Tarantino, Benjamin landed an associate position
at AP&S, where he was a shareholder.

As a first-year associate there, Benjamin found
herself craving the same collaborative environ-
ment she’d known as a clerk in Chief Justice
Williams’ chambers. “| really wanted to be part
of the team,” she recalls. “I'm a big believer
that we are all better when we work together”

Jennifer L. Sylvia, Esq., Moses Ryan LTD, Providence

Suzannah Skolnik-Smith, Esq. (not pictured)
MBE Administrator, RI Division of Equity, Diversity,
& Inclusion, Providence

She frequently asked her colleagues to give her
more work and ended up supporting Tarantino in
particular, leading to a lasting collaboration and
friendship with him.

In her fifth year as an associate, before social
media took off, Benjamin decided to author an
appellate blog for AP&S’s website; only the site
lacked that capability. So Benjamin took it upon
herself to learn HTML to get the blog set up. It
was so early in the days of online media that
she recalls walking over to the Supreme Court
building to take a photo using a “real” camera.
After presenting the blog to AP&S’s executive
committee, she realized the firm could have
hired an outside company to build the blog for
her. “They all looked at me like, ‘You know, we
would have hired somebody to do that for you.”
The experience encouraged Benjamin to be less
timid about asking her employer for the tools she
needed to excel.

Benjamin’s work on the appellate blog earned
her recognition from peers beyond AP&S, and
eventually Attorney Lauren Jones handed off
to her the appellate section of RIBA's Recent
Developments in the Law CLE program. Years
later, Benjamin is still enthusiastic about appellate
practice, having argued before the Rhode Island
Supreme Court and the First and Third Circuits.

Another aspect of Benjamin’s work she
particularly values is the client-driven perspec-
tive. Benjamin has represented clients in an array
of businesses, including aviation, giving her the
opportunity to learn about trades she never would
have otherwise. “Learning somebody else’s trade,
whether it's science or engineering or anything
else, is very interesting to me;” she says, “and
something that lawyers, as good learners, can
be very good at” One of Benjamin's clients is an
engine manufacturer, who invited her to attend
a so-called engine school to prepare for a case.
“I'm not sure | can build an engine now;” she says
with a glimmer, “but | can get you close.

During every leg of her career, RIBA has
been important to Benjamin, beginning with her
early introduction to the Rl Bar Foundation as a
recipient of its distinguished Thomas F. Black, Jr.
Scholarship when she was an undergraduate. As
a brand-new lawyer, she joined the New Lawyers
Committee, along with the Superior Court Bench
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Alternative Dispute Resolution

Committee Sponsors
Arbitration Process CLE

The Rhode Island Bar Association’s Alternative Dispute Resolution
Committee is sponsoring a free-to-Bar-members, one-credit,
virtual Committee CLE seminar. On Wednesday, November 20,
2024, from 12:30 — 1:30 pm, Lisa Romero, Vice President of
the American Arbitration Association, will present Arbitration:
Administered or Ad Hoc — Dispelling Myths about the
Arbitration Process. This program will explore the differences
between administered and ad hoc arbitration, reviewing key
factors to consider when determining the best approach.
Common misperceptions about the arbitration process will

be addressed, along with important considerations for drafting
effective dispute resolution clauses.

Space is limited! Click here to register for the program.

For any questions, please contact Communications Coordinator
NaKeisha Torres atntorres@ribar.com or 401-421-5740.

Since this CLE approved meeting is open to all members of the
Bar, lunch will NOT be provided, but attendees are encouraged
to bring their own.

Please note that per the Rl MCLE Commission, the Rhode Island
Bar Association can only report the attendance of attorneys
completing a minimum of 90% of this CLE program.

Supreme Court Bench/Bar

Committee Sponsors
Appellate Screening CLE

The Rhode Island Bar Association’s Supreme Court Bench/Bar
Committee is sponsoring a free-to-Bar-members, one-credit,
hybrid Committee CLE seminar. On Tuesday, November 12,
2024, from 12:00 — 1:00 pm, Martha Newcomb, Esq., Chief
Attorney of the Rhode Island Supreme Court Appellate Screening
Unit, will present An Afternoon with the Appellate Screening
Unit. Participants will gain a deeper understanding of the Unit’s
role in Rhode Island appellate litigation, learn best practices for
filing Rule 12A statements, and navigate pre-briefing confer-
ences more effectively.

Space is limited! Click here to register for the program.

For any questions, please contact Communications Coordinator
NaKeisha Torres atntorres@ribar.com or 401-421-5740.

Since this CLE approved meeting is open to all members of the
Bar, lunch will NOT be provided, but attendees are encouraged
to bring their own.

Please note that per the RI MCLE Commission, the Rhode Island
Bar Association can only report the attendance of attorneys
completing a minimum of 90% of this CLE program.

Representing Residents
Injured in Nursing Homes

» Abuse and neglect
 Pressure injuries
 Resident falls

» Understaffing and
Corporate Negligence

* Dehydration and
malnutrition related
injuries

» Medication errors

Anthony Leone
Chair, American Association
for Justice, Nursing Home
Litigation Group

LEONE gNAAnnie

1345 Jefferson Boulevard, Warwick, Rhode Island 02886
Tel (401) 921-6684 info@leonelawlic.com
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A local connection for your
Florida Real Estate needs
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Timothy H. Olenn, Esq.

Anthony N lone, Jr., Esq.

Ph: 561-912-0922 olenn@AlliantFL.com

7900 Glades Rd., Suite 435, Boca Raton, FL 33434
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Bar Committee. While Benjamin was a new associate at AP&S, Victoria
Almeida, a shareholder there, was serving as Bar president and tapped
Benjamin to edit her Bar Journal messages. The experience motivated
Benjamin to strive toward Bar leadership herself someday. “Here at AP&S,
we turn out Bar leaders,” she says proudly, also referring to Tarantino and
their colleague Susan Leach DeBlasio. “One of the things that made me
want to practice at [AP&S] is their strong belief in engagement in the
community”

Benjamin’s desire to engage in the community and to encourage other
lawyers to do the same is what drove her as Bar President last year. Her
goal was to ensure that the next generation of the Bar remains as engaged
as the last. With that in mind, Benjamin established the Leadership Acad-
emy, now in its second year. The nine-month leadership training program
is designed to “foster professional growth and enhance leadership skills;’
according to RIBA's website. Benjamin says her goal for the program is to
create a pathway to leadership within the Bar.

The seeds for the Leadership Academy were sewn during Benjamin's
own experience with an organization with a similar goal, Leadership Rhode
Island, from whose program Benjamin herself graduated in 2013 and on
whose board she served for nine years, chairing it for three. In 2022, Lead-
ership Rhode Island established an award in Benjamin's name, honoring a
recipient who exemplifies her leadership qualities. “Listening and elevating
others comes naturally to Nicole, Tarantino said when he founded the
award. “She focuses less on being in charge, and more on caring for
those in her charge” This year Tarantino presented the inaugural award
to Reginald Lewis, executive director of the Greenleaf Center for Servant
Leadership at Seton Hall University.

Another significant honor created in Benjamin’s name, also by Tarantino,
is the Nicole Benjamin Scholarship through the RI Bar Foundation. The first
scholarship was awarded at this past annual meeting.

Although Benjamin has now passed the baton of Bar presidency, she
has already grabbed a new leadership role. In May, the National Conference
of Bar Presidents invited her to apply for its executive council. Benjamin
submitted her application, interviewed, and was elected in August. She will
serve a three-year term, providing leadership support to Bar presidents
across the U.S.

Benjamin finds respite from her powerhouse schedule at her home in
Bristol. “Truthfully, | take very little vacation time,” she admits, although she
enjoys listening to podcasts from the ABA and the Federation of Defense &
Corporate Counsel. Instead of taking more frequent vacations, Benjamin and
her husband have made their home their sanctuary, thanks to its proximity
to the water. “I'm grateful to live in a place that feels very much like a vaca-
tion town,” she says, adding that her eight- and six-year-old nieces know her
home as “the fun house’”

Benjamin's advice is to take every opportunity you can. She offers a
sage caveat about burnout and overwork, but she says, “So much of what
I've been able to accomplish in my career is because | said ‘Yes' to every
opportunity that came my way.” ¢
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HONOR ROLL

Volunteers Serving Rhode Islanders’ Legal Needs

The Rhode Island Bar Association applauds the following attorneys for their outstanding pro bono service through the Bar’s
Volunteer Lawyer Program, Elderly Pro Bono Program, Ask A Lawyer Clinic, Legal Clinics, and VLP Mentor Program during

August 2024 and September 2024.

AUGUST 2024

Volunteer Lawyer Program

Amanda M. Allard, Esq., Cumberland

Michael A. Castner, Esq., Jamestown

Lauri Medwin Fine, Esq., Lauri Medwin Fine, Esquire

Phillip C. Koutsogiane, Esq., Law Offices of Phillip Koutsogiane
John T. Longo, Esq., Providence

Frank J. Manni, Esq., Jobhnston

Laurie A. Meier, Esq., Cranston

Thomas L. Mirza, Esq., TMirza, Esq.

Dawn E Oliveri, Esq., Providence

Eileen C. O’Shaughnessy, Esq., Stewart Title Guaranty Company
Charles A. Pisaturo Jr., Esq., Providence

Elderly Pro Bono Program

Robert E. Bollengier, Esq., Warwick
Michael A. Castner, Esq., Jamestown
Joanne C. D’Ambra, Esq., Cranston
Gregory S. Dias, Esq., East Providence
Tracy A. Loignon, Esq., Warwick
Cristine L. McBurney, Esq., McBurney Law Services
Jack D. Pitts, Esq., Pitts & Burns
Janne Reisch, Esq., Attorney at Law
John S. Simonian, Esq., Pawtucket
Mariah L. Sugden, Esq., Newport

Ask A Lawyer
Joseph M. Proietta, Esq., Law Office of Joseph M. Proietta

Legal Clinics
Peter M. Tascone, Esq., Peter M. lascone & Associates, Ltd.

VLP Mentor Program
James P. Creighton, Esq., Johnston
John J. Flanagan, Esq., Warwick

SEPTEMBER 2024

Volunteer Lawyer Program

Crystal Abreu, Esq., Nappa Law LLC

Michael A. Castner, Esq., Jamestown

James P. Creighton, Esq., Johnston

Lauri Medwin Fine, Esq., Lauri Medwin Fine, Esquire

John E Killoy Jr., Esq., Law Office of Jobn FE. Killoy, Jr., LLC
Phillip C. Koutsogiane, Esq., Law Offices of Phillip Koutsogiane
Richard E. Kyte Jr., Esq., Warwick

Jeanne M. LaPiana, Esq., Cranston

Dawn E Oliveri, Esq., Providence

Joseph M. Proietta, Esq., Law Office of Joseph M. Proietta
Peter J. Rotelli, Esq., East Providence

Edward C. Roy Jr., Esq., Coventry

Elderly Pro Bono Program

David N. Bazar, Esq., Bazar & Associates, P.C.
Timothy J. Chapman, Esq., East Providence
Priscilla Facha DiMaio, Esq., Jobnston

Robert H. Larder, Esq., Woonsocket

Arthur D. Parise, Esq., Warwick

Peter J. Rotelli, Esq., East Providence

Joseph D. Tudino, Esq., Dominic Tudino, Esq. Inc.

Ask A Lawyer

Daphne Robson Hamilton, Esq., McCarthy Law, LLC
Mark B. Laroche, Esq., Providence

Samantha McCarthy, Esq., McCarthy Law, LLC

Legal Clinics
Peter M. Tascone, Esq., Peter M. lascone & Associates, Ltd.

VLP Mentor Program
James P. Creighton, Esq., Johnston
Murray Gereboff, Esq., Gereboff & Gelade

For information and to join a Bar pro bono program, please contact the Bar’s Public Services Director Susan Fontaine at sfontaine@ribar.com or
401-421-7758. For your convenience, Public Services program applications may be accessed on the Bar’s website at ribar.com and completed online.

PRO BONO PUBLICO RESOLUTION

In 2008, the Rhode Island Bar Association House of Delegates adopted the following policy and urges its members to act accordingly.

We urge our members to engage in public service. Recognizing the continuing need for legal assistance for economically disadvantaged
citizens attempting to obtain legal services in our state, we as an association are mindful of the opportunity that is present for us to
fulfill our moral, ethical and social duty to those who have limited or no access to the legal system. We therefore reaffirm our strong

commitment to the delivery of legal services to the poor by strongly urging each member of this association to render pro bono publico

legal services in accordance with Rule 6.1.

The association urges all attorneys, as well as law firms, government and corporate employers to support, endorse and adopt a Pro Bono
policy that will encourage open participation by associates and employees.

Be it resolved that in order to implement the above statement of policy the association urges each member to join and participate in a
Volunteer Lawyer Program of the Rhode Island Bar Association.
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Marc J. Soss, Esq.
FL Estate Planning
Lakewood Ranch, FL

“This requires
entities to clearly
disclose data
collection
practices, provide
mechanisms for
consumers to
access, correct,
and delete their
personal data..”

The Rhode Island Data Transparency

and Privacy Protection Act

On June 25, 2024, in response to concerns about
data privacy and security in our digital age (how
personally identifiable information is shared by
businesses), the governor of Rhode Island trans-
mitted a comprehensive privacy bill (SB 2500/ HB
7787), the Rhode Island Data Transparency and
Privacy Protection Act (DTPPA), back to the state
legislature. The Rhode Island Legislature enacted
the DTPPA on July 1, 2024. Effective on January 1,
2026, the DTPPA provides privacy policy require-
ments to any commercial website conducting busi-
ness or offering products and services to Rhode
Island residents. The DTPPA does not apply to
employee or business-to-business personal data.

The DTPPA applies to businesses that operate
both inside and outside the state and collect infor-
mation from Rhode Island residents who visit their
websites. The law requires businesses to obtain ex-
plicit consent before collecting or sharing sensitive
personal information and imposes strict guidelines
for data breach notifications. This includes a retail
business that collects names, email addresses, and
purchase histories from its Rhode Island custom-
ers and those that store or analyze its data.

The DTPPA defines “personal data” as “any
information that is linked or reasonably linked to
an identified or identifiable human? This includes
names, addresses, email addresses, phone num-
bers, social security numbers, IP addresses, bank
account information, medical information, and
biometric and geolocation data.

Application

The DTPPA applies to: (i) any operator of a
commercial website or internet service provider
conducting business in Rhode Island or with
Rhode Island customers. This applies regardless
of the size of the company; and (ii) any for-profit
entity that conducts business in Rhode Island or
provides products or services targeted to Rhode
Island residents and, during the immediately pre-
ceding calendar year, either: (a) controlled or pro-
cessed the personal data of at least 35,000 Rhode
Island customers; or (b) controlled or processed
the personal data of at least 10,000 Rhode Island
customers and derive more than 20% of their
gross revenue from the sale of personal data.

The law further requires companies to fulfill

multiple critical obligations: (i) Transparency;

(ii) Consumer Rights; (iii) Consent (explicit, in-
formed consent from consumers); (iv) Data
Security (security measures to protect personal
information from unauthorized access), breaches,
and other security threats; and (v) Breach Notifi-
cation (prompt notification of affected consum-
ers and relevant authorities in the event of a data
breach). This requires entities to clearly disclose
data collection practices, provide mechanisms for
consumers to access, correct, and delete their per-
sonal data, implement procedures for consumers
to easily opt-out of data collection and sharing,
and allow a customer to request a company pro-
vide a copy of the customer’s personal data.

Sensitive Data

The DTPPA list of sensitive data includes racial
or ethnic origin, religious beliefs, mental or physi-
cal health condition or diagnosis, sex life, sexual
orientation, or citizenship or immigration status.
It further precludes the processing of biometric
or genetic information for the purpose of unique
identification, the personal data of a known child
(under 13), or precise geolocation data.

Non-Compliance
Companies found in violation of the DTPPA
may face:
(i) Financial Penalties: A violation “shall con-
stitute a deceptive trade practice and result in
fines between $100 and $500 per disclosure.
(ii) Legal Actions: Non-compliance may result
in a lawsuit from affected consumers and po-
tential class-action litigation.
(iii) Reputation Damage: Failing to adhere to
the standards may result in reputation damage,
loss of consumer trust and potential loss of
business.
(iv) Operational Disruptions: Compliance
failures may result in increased scrutiny from
regulators.

The Bar Journal assumes no responsibility for opinions, statements, and facts
in any article, editorial, column, or book review, except to the extent that, by
publication, the subject matter merits attention. Neither the opinions expressed
in any article, editorial, column, or book review nor their content represent the
official view of the Rhode Island Bar Association or the views of its members.

Rhode Island Bar Journal November/December 2024 21



FLORIDA
LEGAL ASSISTANCE

Estate Planning
Probate Administration
Probate Litigation
Elder Law

Corporate Law

Real Estate Closings

Marc J. Soss, Esquire

(941) 928-0310
mjs@{l-estateplanning.com
www.fl-estateplanning.com

IF YOU WANT TO
PRACTICE LAW,
WITHOUT WORRYING

ABOUT YOUR BUSINESS...

YOU'RE IN LUCK.

As a Rhode Island Bar Association member
benefit, Red Cave Consulting provides FREE
business management consulting services
for Rhode Island attorneys. Red Cave has
consulted with 3000+ law firms in the past

10 years. Put our experience to work for you.

RED CAVE
CONSULTING

CALL: (617) 398-7181
EMAIL: JARED@REDCAVELEGAL.COM

Or visit the Bar website’s Law Practice Management page to get started.

22 November/December 2024 Rhode Island Bar Journal

Enforcement

Rhode Island’s attorney general has exclusive enforcement
power, there is no private right of action, and the law does not
contain a right to cure provision. Penalties can be up to $10,000
per violation under Rhode Island’s unfair and deceptive trade
practices statute.

Exempt Businesses and Agencies

Government entities, nonprofit organizations, institutions of
higher education, financial institutions subject to the Gramm-
Leach-Bliley Act (GLBA), national securities associations, and
covered entities or business associates under the Health Insur-
ance Portability and Accountability Act (HIPAA) are exempt
from the DTPPA requirements. The DTPPA also exempts data
subject to HIPAA, the Fair Credit Reporting Act, the GLBA, the
Driver’s Privacy Protection Act, the Family Educational Rights
and Privacy Act, and the Farm Credit Act.

Obligations

The DTPPA requires all businesses to provide a website pri-
vacy policy, in a conspicuous location, on its website or online
service platform that includes (i) all categories of personal infor-
mation that are collected; (ii) all third parties to whom personal
information has or may be sold; (iii) an active email address or
other mechanism for a consumer to contact the company; and
(iv) if the company engages in targeted advertising, disclosures
about that processing. It is important to note that the law does
not extend to offline collection, and there is no requirement to
identify the purpose of the processing or the categories of per-
sonal data the controller shares with third parties.

In addition to the privacy policy requirements, entities that
meet the size threshold of the DTPPA must adhere to the follow-
ing obligations: (i) limiting the collection of personal data; (ii)
the establishment, implementation and maintenance of
administrative, technical and physical data security practices;
(iii) customer consent before processing sensitive data; and
(iv) a non-discrimination policy.

The DTPPA additionally requires controllers to conduct a
data protection assessment for each of the following activities:
(i) processing personal data for targeted advertising; (ii) selling
personal data; (iii) processing sensitive data; and (iv) processing
personal data for purposes of profiling.

Gustomer Requests

Under the DTPPA, data controllers must respond to a request
within 45 days after receipt, with a 45-day extension available
as reasonably necessary. If denied, the controller must provide a
method to appeal the denial of a request and make the process
conspicuously available. ¢
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Windy City Wrap-Up

American Bar Association Delegate Report — Annual Meeting 2024

The Annual Meeting of the House of Delegates

of the American Bar Association took place in
Chicago, Illinois, on August 5—6, 2024. Attendees
were addressed by Mary Smith, the ABA Presi-
dent, about her term in office and some of the
significant issues facing the ABA. She highlighted
her Native American heritage and spoke of the
“uncomfortable truths” that we as lawyers must
confront in our everyday lives and in the practice
of law. She spoke of the Tulsa Massacre (the Black
Wall Street) and reminded us that freedom is

not necessarily free. She encouraged all attorneys
to participate in the Task Force on American
Democracy (DemocracyTask Force@americanbar.
org for more information), which recites simple
steps we as lawyers can take to assure Democ-
racy and Rule of Law in our upcoming state and
national elections. She emphasized that there is no
place for political violence in America. She further
mentioned the impact Al, or artificial intelligence,
is having on the practice of law and the challenges
it presents.

She reiterated that the ABA is the home of all
lawyers and that diversity is our strength. She
mentioned the recent United States Supreme Court
case on Harvard admissions practices and what
criteria, racial and otherwise, can be used to admit
applicants. Prior to that, I attended several meet-
ings of which I am a member, namely, the Resolu-
tion Impact Committee, the ABA Membership
Committee of which I am Rhode Island Chair,
the New England Bar Association, the Crossroads
Caucus, where the audience was addressed by
Professor Jonathan Turley of national renown, and
the State Bar Leaders Caucus. A very important
ad hoc meeting of Rhode Island bar leaders who
were in attendance in Chicago discussed increased
cooperation and programming between the Rhode
Island Bar and Roger Williams University School
of Law. In the House of Delegates itself, we were
able to vote on a number of different Resolutions
of significance for attorneys in Rhode Island and
elsewhere in the country. I was also able to attend
a groundbreaking program called “Lawyers With-
out Rights)” which describes the role of lawyers
and Antisemitism in Nazi Germany and the intense
pressure on the Bar of Germany to stamp out due
process. A member of the Federal Bar of Germany

spoke to us about authoritarianism and today’s
challenges and the lessons to be learned from that
period in German history that can be applied to
today.

The Delegates were able to witness the swear-
ing-in ceremony of 20 new citizens by Chief Judge
Kendall of Chicago. I had goosebumps thinking of
the number of countries these new citizens came
from and the freedom that citizenship here meant
to them, while many born here do not appreciate
our fragile yet resilient democracy and the rights
it affords.

In addition to its policy-making role, the ABA
governs law school accreditation and paralegal
education and practices, and we were able to
pass meaningful rule changes to that process. We
were addressed once again by John G. Levy, the
Executive Director of Legal Services Corporation,
of which the ABA has been a huge ally for the 50
years of its existence. He pointed out that Legal
Services Corporation has 130 grantees, 900 offices,
and helped 75 million families with legal prob-
lems. The Corporation and the ABA are commit-
ted to making civil legal services available to all
without regard to income.

Considerable time was devoted to a panel
discussion on how to build trust between genera-
tions of lawyers, how to interface with GenZ and
Millennial lawyers, and the hiring process for
new attorneys and their compensation. We have
to work with “digital natives]’ as some of these
younger lawyers are more adept at electronic
communication than face-to-face or telephonic
communication. Academic credit for field place-
ments, flexible work arrangements, and credit for
external employment is the new normal for law
students. The ABA’s Young Lawyer Division and
Law School Student Division have been very ac-
tive in promoting Resolutions geared to their way
of thinking.

Resolutions supporting interstate admission
of attorneys and their spouses who are attorneys

The Bar Journal assumes no responsibility for opinions, statements, and facts
in any article, editorial, column, or book review, except to the extent that, by
publication, the subject matter merits attention. Neither the opinions expressed
in any article, editorial, column, or book review nor their content represent the
official view of the Rhode Island Bar Association or the views of its members.

Rhode Island Bar Journal November/December 2024 23



M Clio

Simplify billing.
Get paid faster.

Improve your firm’s collection
rates by offering clients a variety
of payment options—that can be
easily sent right within Clio.

+ Credit and debit
« Tap to pay
* Online payments

Scan to learn more

WORKERS’
COMPENSATION

REVENS, REVENS,
ST. PIERRE & WYLLIE, P.C.

946 Centerville Road, Warwick, RI 02886
telephone: (401) 822-2900
facsimile: (401) 826-3245

Michael A. St. Pierre

mikesp@rrswlaw.com

David M. Revens

drevens@rrswlaw.com

Attorney to Attorney Consultations/Referrals

RI Zoning Handbook, 3rd Ed. CONDOMINIUM LAW

The essential guide to state and federal zoning law.

o A The annual supplement includes cumulative
updates, recent RI Supreme Court

RHODE ISLAND |

ZONING zoning decisions, and 2024 changes
n \\IIBIU()I\' to zoning statutes.
2024_‘j Roland F. Chase, Esq.

Dianne L. Izzo, Esq.
© Lawyers Weekly, Inc.

New/Laws)
ect Purchase from Lawyers Weekly Books:
Tak E!L-'.J http://books.lawyersweekly.com

— or email Susan Bocamazo at
sbocamazo@lawyersweekly.com

24 November/December 2024 Rhode Island Bar Journal

e Condo Collections -

No Cost to the Association
e Condo Assoc. Representation
e Condo Document Drafting

PALUMBO LAW -;,

481 Atwood Avenue, Cranston, Rl 02920
401-PALUMBO www.richardpalumbolaw.com

Offices in RI, MA & CT



mailto:sbocamazo@lawyersweekly.com
https://books.lawyersweekly.com/ProductDetails.asp?ProductCode=RIZH
https://rrswlaw.com
https://www.richardpalumbo.com/practice-areas/condominium-law/

who are serving in the military were supported. Other Resolu-
tions regarding domestic violence, homelessness (see City of

of Ownership, and Circulation

Iodicats Publieation: Except I Lubbeations) : Grant’s Pass v Oregon), and gun violence were also passed. In

: Rl addition to Resolutions germane to the practice of law, there
were many Resolutions devoted to the rights of Hazara people
in Afghanistan, the rights of native Tibetans, the Equal Rights
Amendment, the Dobbs decision, and many other human rights
issues not necessarily germane to the everyday practice of law.

I find the American Bar Association to be a rewarding profes-
sional experience, and I hope that each person who reads this
column will consider joining. The privilege I have to represent
the Rhode Island Bar as its Delegate to the American Bar Asso-
ciation has been an amazing journey that has benefited my
T e professional life. If any member wishes to discuss further ABA
practice or policy, I am pleased to discuss it.
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Bar Association Mentor Programs

Our Bar Association is proud to offer mentorship opportunities that
— foster professional development, strengthen collegiality, and provide
valuable guidance and support in the practice of law. Experienced
practitioners can share their wealth of knowledge and experience
: with mentees, and mentees receive a helping hand as they begin
or revitalize their legal careers. Over the years, the Bar Association

- has matched numerous new members with seasoned attorneys,
and we would like to refresh our directory.

09/01/2024
b E:;E:;’::’:Iii‘:%‘;';i?;m:W For traditional mentoring, our program matches new lawyers
one-on-one with experienced mentors in order to assist with law
practice management, effective client representation, and career
development. If you would like to volunteer and serve as a mentor,
please visit ribar.com, select the MEMBERS ONLY area, and

3731 3742

2,834 2835

» 6.565 6577

o 0 complete the Mentor Application form and return it to the listed
= = contact.
> 6:3 ”23 As an alternative, the Bar Association also offers the Online Attorney
= o o Information Resource Center (OAR), available to Bar members
T > 9144 el through the MEMBERS ONLY section of the Bar’s website, to
pem— receive timely and direct volunteer assistance with practice-related
— — questions.
i B

If you have any questions about either form of mentoring, or if

Kl rson s you would like to be paired with a mentor through our traditional

| E—— program, please contact Director of Communications Erin Cute at
' ecute@ribar.com or 401-421-5740.

MARK A. PFEIFFER
%ﬂ. P d/ﬁ/‘m% %pﬂ%‘ (Ret) Alternative Dispute Resolution Services
NEUTRALITY / ARBITRATION / MEDIATION / PRIVATE TRIALS www.mapfeiffer.com
Bringing over four decades of experience as a Superior
Over 40 years Of legal trial court Court judge, financial services industry regulator, senior \;
2 ’ banking officer, private attorney, arbitrator, mediator, .4
and appellate mediation experience, receiver, and court appointed special master to facilitate

resolution of legal disputes.

ARBITRATION MEDIATION PRIVATE TRIAL

patriciahurst322@gmail.com (401) 253-3430 / adremapfeiffer.com
86 State St., Bristol, Rl 02809

PAH PROFESSIONAL SERVICES LLC
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CLE PUbIlcatlonS order FOI‘m The CLE Department has embraced a paperless approach.

Going forward, all CLE publications will be emailed as PDF files, ensuring convenience and easy access for members.

Title | Book # |Price| Total Title | Book # |Price| Total
Business Miscellaneous
Doing the Deal R@ght: Navigating Insolyency NEW! Defending Mental Health Court Clients 24-11 | $50
Issues wh.en Buying or Selling a Practice 2317 | %35 NEW! RI Liquor Liability 24-10 | $25
Commercial Law 2023 23-16 | 60 The PACT Act and Its Implications for Representing
Collections — Start to Finish 23-03 | %40 Veterans in VA Disability Cases 24-04 | %20
Family Recent Developments in the Law 2023 RD-23 | ¥75
Division of Retirement Assets in Divorce 2319 | #45 Recreational Marijuana — What's Next? 24-02 | %45
Analyzing Self-Employment Income for Alimony Seeking Justice for Survivors of Sexual Violence
& Child Support Purposes 23-18 | ¥50 in Rl's Legal System 23-29 | %40
Divorce Law for Estate Planners 18-17 | %35 Medical Malpractice in Rhode Island 23-11 | %55
Law Practice Management RI'Supreme Court Access to Justice 23-05 | %50
What “Will” You Dp with Your Layv Firm? SSI/SSDI Claims & the Federal Court 22-02 | %40
Succession Planning Best Practices 23-20 | *60 Safe Zone Training: Competently and Ethically
Preventing & Avoiding Wiring Funds to a Hacker 18-02 | %50 Communicating with LGBTQ+ Clients 19-02 | %20
Practical Skills
UPDATED! Workers' Comp Practice in R 24-05 | $75 Column1+2Sub-Total s
Planning & Administering an Estate 2022 22-01 | %80 7% R.. Sales Tax $
Criminal Law Practice in Rl 19-09 | ¥75
Civil Law Practice in Rl Superior Court 18-04 | %60 Total
Residential Real Estate Closings in Rl 17-02 | %90
Domestic Relations Practice 16-07 | %85 NAME
Basic Commercial & Real Estate Loan Documentation 12-02 | %65
FIRM or AGENCY
Civil Practice in District Court 12-01 | %40
Probate/Estate Planning/Elder Law MAILING ADDRESS  (Cannot be a PO. Box)
Helping Clients & Their Families Navigate
Long-Term Care Eligibility 23-23 | %40
isi ina: LI
Supported Decision Making: What It Is & Why We Need It | 23-22 | *40 OITY & STATE
Death & Taxes: Understanding the Rl Estate Tax
& Mechanics of Estate Tax Returns 23-21 %50 7P PHONE
Rl Tax Updates & Reminders 23-06 | *40
Preparation of Gift Tax 23-01 | %60 EMAIL ADDRESS (REQUIRED)
i i ice: i 03¢
Guardianship Practice: The Essentials 22-03 | %50 BARD#
Real Estate
UPDATED! R Title Standards Handbook 15-24 | 360 (J Check enclosed (payable to RIBA/CLE) Please do not staple checks.
Recent Developments in Land Use Law 23.94 | 40 * Please note, as of August 1, 2023, a 3% administration fee will be included on all credit card transactions.
Evictions in a Post-Pandemic World Handbook 23-09 | ¥15 Card No.
Civil Litigation/Trial Practice Exo. Dat Security Cod
NEW! 2024 DUI Laws & Hardship Licenses 2412 |$50 . vate ooty Lode
Cross Examination Techniques 24-09 | $30 Signature
The New Norm: Experts in Slip & Fall Cases 24-08 | $45 Vail enti to: CLE Publicati
- ; ail entire page to: ublications
NEW! Appellate Practice and Preserving the Record 24-07 | $60 Rhode Island Bar Association
A National and Local Perspective on Opioid Litigation 24-01 | 575 41 Sharpe Drive
Increase Your Chances of Success in Arbitration Cranston, Rl 02920
& Mediation Handbook 23-30 | %20 ) .
or email to: cle@ribar.com
Public Protection Bureau: Public Law for the People of RI | 23-27 | #45 0 blicati has b dated! For a ful st of availabl
— ur publications page has been updated! For a full list of available
- $
Inside View of the Rl Supreme Court 23-26 %35 publications, visit our website at ribar.com
Civil Motion Practice in the Superior Court: | | |
Dos and Don'ts 23-25 | 840 |
; . | OFFICE USE ONLY
Social Media Use & Other Complex Jury Issues 23-12 | ¥50 .‘
Preparing Your Case for Trial 23-10 | *40 ' Check No. Date Rec’d
Column 1 Sub-Total $ . Amount Date Sent
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Rl Bar Association Continuing Legal Education Seminars

Register online at the Bar’s website ribar.com and click on CONTINUING LEGAL EDUCATION on the left-side menu or call 401-421-5740.
All dates and times are subject to change.
Seminars are always being added to the CLE schedule, so visit the CLE calendar for the most up-to-date information.

November 1
Friday

%)

November 6
Wednesday

November 12
Tuesday

November 15
Friday

©

November 16
Saturday

November 20
Wednesday

o

November 21
Thursday

Food for Thought — The Parental Estrangement
Model: An Alternative to Parental Alienation
Syndrome

12:00 — 2:00 pm, 1.5 credits + 0.5 ethics

Also available as a live webinar!

Legal Ethics Is No Laughing Matter
1:00 — 2:00 pm, 1.0 ethics
LIVE WEBINAR ONLY

The Price is Right: Why & How Creating a Rate
Sheet is the Most Important Thing You Can Do for
Your Law Firm

1:00 — 2:00 pm, 1.0 credit

LIVE WEBINAR ONLY

Recent Developments in the Law 2024
9:00 am — 3:30 pm, 6.0 credits

Also available as a live webinar!

The 2024 Ethy Awards
11:00 am — 1:00 pm, 2.0 ethics
LIVE WEBINAR ONLY

Real Estate Boot Camp

1:00 — 5:00 pm, 4.0 credits + 0.5 ethics
In-person at the RI Law Center, Cranston
Also available as a live webinar!

The Search for Truth: Using Al in Legal Discovery
in Legal Discovery

1:00 — 2:00 pm, 1.0 credit

LIVE WEBINAR ONLY

November 26
Tuesday

December 5
Thursday

o

December 12
Thursday

o

December 14
Saturday

December 17
Tuesday

December 18
Wednesday

December 23
Monday

December 31
Tuesday

It’s Not the Fruit, It’s the Root
1:00 — 2:00 pm, 1.0 ethics
LIVE WEBINAR ONLY

No Double-Dipping: Evolving Rules for Conflicts
of Interest in Real Estate Transactions

2:00 — 4:00 pm, 2.0 ethics

In-person at the RI Law Center, Cranston

Also available as a live webinar!

The Rhode Island Wrongful Death Act
and Recent Amendments

2:00 — 4:00 pm, 1.5 credits + 0.5 ethics
In-person at the RI Law Center, Cranston
Also available as a live webinar!

The 2024 Ethy Awards
11:00 am — 1:00 pm, 2.0 ethics
LIVE WEBINAR ONLY

Navigating the Internet Marketing Minefield:
How to Avoid Ethical Violations

12:00 — 1:00 pm, 1.0 ethics

LIVE WEBINAR ONLY

Engage!: Hands-on Al Training for Modern
Legal Practice

10:00 am — 5:00 pm, 6.0 credits

LIVE WEBINAR ONLY

Chat OMG: The Ethical Pros and Cons of Using Al
1:00 — 2:00 pm, 1.0 ethics
LIVE WEBINAR ONLY

Walking the Diversity Talk: Making Greater Strides
Toward the Elimination of Bias

3:00 — 4:00 pm, 1.0 ethics

LIVE WEBINAR ONLY

9 New lawyer pricing available for members admitted after January 2019! Visit the CLE calendar on our website for more details.

The Bar Journal assumes no responsibility for opinions, statements, and facts in any article, editorial, column, or book review, except to the extent that, by publication, the subject matter merits attention.
Neither the opinions expressed in any article, editorial, column, or book review nor their content represent the official view of the Rhode Island Bar Association or the views of its members.

Reminder: Bar members may complete six credits through participation in video replay or on demand CLE seminars. To register for an on-demand
seminar, go to the Bar’s website: ribar.com and click on CONTINUING LEGAL EDUCATION on the left side menu. CLE telephone: 401-421-5740.

At the Bar, we recognize the demands on your time and strive to simplify the process of earning CLE credits.
Embrace the freedom to learn on your own terms!
Our on-demand CLE catalog is continuously expanding with fresh programs to enhance your professional development.
The catalog includes a diverse array of programs, covering various areas of practice. With options tailored for everyone,
there’s something enriching for each member of our legal community.

Visit ribar.com to explore and earn CLE credit today!
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MIGNANELLI*ASSOCIATES, LTD.

Attorneys At Law

Wills & Trusts

Estate Tax Planning

Estate Settlements

Trusts for Disabled Persons

Personal Injury Settlement Trusts

All Probate Matters

Anthony R. Mignanelli
Attorney At Law

Attorney to Attorney Consultations / Referrals

PROVIDENCE WESTERLY
10 Weybosset Street 56 Wells Street
Suite 400 Westerly, R1 02891

Providence, R1 02903
T 401-455-3500
F 401-455-0648

T 401-315-2733
F 401-455-0648

NEWPORT
37 Mill Street
Newport, RI 02840
T 401-619-2217
F 401-455-0648

www.mignanelli.com

The R.l. Supreme Court Licenses all lawyers in the general practice of law.
The court does not license or certify any lawyer as an expert or specialist in any field of practice.

PELLCORP INVESTIGATIVE GROUB, 1ic

Private In vestigations

Edward F. Pelletier 111, CEO

(401) 965-9745

pellcorpinvestigativegroup.com
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Guide to State Contracting
Continued from page 9

The GC Addenda is described in Section 13.34 of the General
Conditions. The GC Addenda is considered to be contract terms
and not regulations. See 220-RICR-30-00-13.34(A & B). The GC
Addenda are as follows:

GC Addendum A - General Insurance Requirements® — Ap-
plies to all procurements and includes several insurance sched-
ules which may apply depending on the service being provided.

GC Addendum B - Information Technology Requirements
— Applies to computer hardware, software and hosting related
procurements. The State is working on an updated template
which should be available soon and posted on Ocean State Pro-
cures (“OSP”), the State of Rhode Island’s eProcurement system
for vendor registration, solicitations, and awards.

GC Addendum C - Public Works Project Requirements (AIA
Agreements)® — Applies to Public Works Projects (discussed in
detail below).

GC Addendum D - Agency Specific Federal Funding Require-
ments — Provides any requirements imposed by federal partners.
— Applies to all procurements involving federal funds where the
federal government imposes additional terms and conditions.
This addendum may vary depending on the department and the
requirements of its federal partner.

GC Addendum E - Standard Business Associates Agreement
Requirements — Applies to procurements involving HIPPA. Each
agency has its own form of BAA, which would be utilized and
incorporated.

GC Addendum F - Special Requirements — Requirements not
otherwise addressed in the General Conditions or GC Addenda
above — This Addendum is the catchall. In the event that there
are terms or conditions that are not included in the General
Conditions or in any of the other addenda, any special condi-
tions can be included here. Additionally, this addendum may
also be used to incorporate a detailed scope of work with the
vendor, including, but not limited to, deliverables, milestones,
and special payment terms.

The General Conditions (base terms), applicable GC Adden-
da (added terms), and other incorporated items (the solicitation
and the proposal/bid) constitute the entire agreement between
the State and the vendor for the purchase of goods or services
other than public works construction.

B. Insurance Requirements

Because GC Addendum A, Insurance, is incorporated in every
contract and is often a sticking point with vendors, this section
will elaborate on this requirement. GC Addendum A includes
the following schedules:

Al: General Requirements Schedule

A2: Professional Services Schedule

A3: Information Technology Schedule

A4: Public Works Schedule

AS: Department of Transportation Projects

If the contract is being procured through a competitive pro-
curement, the solicitation will generally state which schedule(s)
and which specific policies may apply. If a vendor is unsure of
the specific insurance requirements, however, they should follow
the instructions in the solicitation and email the Division of
Purchases for clarification.

The insurance requirements are one of the most common
areas for delay in the contracting process. Vendors often ignore


http://www.mignanelli.com
http://www.pellcorpinvestigativegroup.com

these requirements until they receive a tentative selection letter
from the Division of Purchases requesting insurance certificates.
Then this requirement sinks in. Issues can be avoided and pos-
sibly even negotiated (discussed below) if areas of concern are
raised at the front end of the process.

In some cases. A vendor may be unable to obtain the required
insurance. If that is the case, the vendor should directly address
the issue as follows: 1) in the form of a vendor question during
the vendor Q&A during the procurement; and/or 2) at a pre-bid
conference if there is one; and 3) in the vendor’s bid or proposal
as an alternative or qualified term (discussed below). Addressing
insurance issues after-the-fact leads to delay and may also lead
to a withdrawal of tentative selection by the State.

C. Public Works Projects

The State of Rhode Island engages in a significant number of
public works projects at any one time, including construction of
new buildings as well as maintenance, repair, and renovation of
existing buildings. The Department of Administration Division
of Purchases manages the procurement of most state and agency
public works projects in the State of Rhode Island, pursuant to
R.I. Gen. Laws §§ 37-2-1 ef seq. and the regulations at 220-
RICR-30-00 promulgated pursuant to R.I. Gen. Laws § 137
Contracts for these projects are typically awarded through the
competitive bidding process based on several different project
delivery methods common in the construction industry.

Project Delivery Methods

“Design-bid-build” is the traditional and still most com-
monly utilized method in construction procurement. This
method is linear and consists of three distinct phases completed
primarily sequentially: 1) the design phase; 2) the bid phase; and
3) the build phase. Construction commences only upon comple-
tion of the design process and acceptance of the bid. Until
fairly recently, the State used this method almost exclusively. In
this type of procurement, the State procures the services of an
architect or engineer to design a project (a “design agent”), then
the design agent provides a comprehensive set of construction
drawings and specifications that the State uses to solicit bids.
General contractors then submit proposals with their best price
(after consultation with subcontractors for various aspects of
the project) for materials and labor and their built-in fee, and
the State awards the project to the lowest responsive bid price.
R.I. Gen. Laws § 37-2-18(h). There can be wide variations in the
bid proposals from contractors with this method. Typically, the
State also retains the services of the design agent to administer
and oversee the construction services of the contractor. One key
component of this method is that the State enters into a direct
contractual relationship with the design agent who, is account-
able exclusively to the State.

The “design-build” method, ideally, compresses the process
and streamlines communication, collaboration, and coordi-
nation. In this project delivery method, the State solicits and
awards one contract—rather than two (one for the design
agent and one for the contractor)—to design and construct the
project. In this scenario, the design agent and the contractor
will work collaboratively, the State has one point of contact for
questions and input for the project, and the contractor can begin
construction on certain phases of the project once the design
agent has completed its design for each of those phases. Since
this method integrates the design and construction services, the
contract provides the State with single source responsibility.

Thanks to Our CLE Speakers

The Rhode Island Bar Association’s Continuing @
Legal Education (CLE) programming success

relies on dedicated Bar members who volunteer
hundreds of hours to prepare and present seminars _
every year. Their generous efforts and willingness Q_

to share their experience and expertise help to
make CLE programming relevant and practical for our Bar members.
We recognize the professionalism and dedication of all CLE speakers

and thank them for their contributions.

Below is a list of the Rhode Island Bar members who have participated
in CLE seminars during September and October.

Hon. Frank J. Bailey (ret.)
US Bankruptcy Judge for the
District of MA

David N. Bazar, Esq.
Bazar & Associates, PC.
Chief Judge, East Greenwich
Municipal Court

Hon. Keith A. Cardoza
Workers” Compensation Court

Hamza Chaudary, Esq.
Adler Pollock & Sheehan PC.

Angelyne E. Cooper, Esq.
RI Department of Labor
and Training

Associate Judge, Cranston
Municipal Court

Hon. Melissa E. Darigan
Rhode Island Superior Court

Hon. Kas R. DeCarvalho
Rhode Island District Court

Thomas M. Dickinson, Esq.
Law Offices of Thomas M.
Dickinson

Chief Judge, Woonsocket
Municipal Court

Hon. Melissa R. DuBose
Rhode Island District Court

Hon. Francis X. Flaherty (ret.)
Rhode Island Supreme Court

Janet J. Goldman, Esq.
Attorney at Law

Sarah Oster Kelly, Esq.
Darrow Everett LLP

Christopher M. Lefebvre, Esq.
Consumer & Family Law Center
of Claude F. Lefebvre, Christopher
M. Lefebvre

Maria R. Lenz, Esq.
Deputy Disciplinary Counsel

Lindsay Lieberman, Esq.
Attorney at Law

Hon. Melissa A. Long
Rhode Island Supreme Court

Nicholas A. Matlach, Esq.
ioLiberum Law Firm, PC.

Charles A. Pisaturo Jr., Esq.
Chapter 13 Trustee

Tamera N. Rocha, Esq.
Rhode Island Supreme Court,
Access to Justice Office

Hon. Linda Rekas Sloan
Rhode Island Superior Court

Hon. Christopher K. Smith
Rhode Island Superior Court

Hon. William E. Smith
United States District Court

Michael A. St. Pierre, Esq.
Revens Revens St. Pierre & Wyllie

Hon. Brian P. Stern
Rhode Island Superior Court

Krystle G. Tadesse, Esq.

Locke Lord, LLP

Rhode Island Judicial Nominating
Commission

Hon. 0. Rogeriee Thompson
United States Court of Appeals

Lammis Vargas
City Council Vice President,
Ward 1 Cranston

Laura Jeanne Verdecchia
Rhode Island Judicial Nominating
Commission
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Member Benefit Spotlight

vLex Fastcase Rollout:

As mentioned in the last issue of the Journal, Fastcase has merged
with vLex, a global legal intelligence company. By the end of the
year, the Rhode Island Bar Association will launch an upgraded
member benefit program that continues to offer the same free core
services with several notable improvements.

The enhanced vLex Fastcase platform will provide free access to
primary law collections, including Rhode Island caselaw, statutes,
the Constitution, Attorney General Opinions, Administrative Code,
and court rules. Members can search by citation, keyword, or
natural language query to retrieve relevant legal authorities.

Additionally, members will have access to treatises, practice guides,
legal forms, and secondary sources. Rhode Island-specific guides
cover civil procedure, foreclosure law, legal malpractice, title stan-
dards, and trust and estate practice, alongside national materials
on bankruptcy, employment law, and intellectual property. Rhode
Island Bar Journal articles will also remain accessible.

A key upgrade includes Vincent Al, vLex’s research assistant,
which provides automated headnotes, case summaries, and links
to related materials. Advanced features, such as answering legal
questions and conducting 50-state surveys, will be available

Upgraded Legal Research for RIBA Members

through a subscription add-on. The new Gert citator will also
flag negative case treatments, with broader coverage and expert
editorial review.

The transition will happen in three stages: Starting November 6,
2024, members will have access to the vLex Fastcase platform.
Initially, members will land on Fastcase but can switch to the new
platform. After 30 days, vLex Fastcase will become the default, with
an option to revert to Fastcase 7 in user settings. A new landing
page is set to launch in December.

To support this transition, a free, non-credit webinar will be held
on November 21, 2024, from 12—1 PM via Zoom, covering the
platform’s new features, including Vincent Al and Cert. We encour-
age members to attend. Click here to register.

This premium service, valued at $1,140 annually, remains free
for Rhode Island Bar Association members. Stay tuned for further
updates as we approach the full rollout.

vllex fastcasé’

The “construction manager at risk” (“CMAR”) project deliv-
ery method has been available to the State for public works proj-
ects only since 2011. R.I. Gen. Laws § 37-2-27.1. In this method,
for qualified projects in excess of $5 million, the State solicits the
services of a construction manager to oversee the entire proj-
ect, from preconstruction to design, bidding, and construction,
and will only select a CMAR after a comprehensive evaluation
of the contractor’s previous experience. The CMAR contract
will include a guaranteed maximum price, and the construction
manager will be “at risk]” or responsible, for any excess costs and
may also be able to share in any savings if the project is com-
pleted for less than that price. In order to solicit bids for a con-
struction manager at risk, the State must determine in a written
memorandum that the traditional method of contracting is not
practicable and will not result in the best value for the state. R.IL.
Gen. Laws § 37-2-27.1(a). The CMAR contract will require the
CMAR to provide a number of essential services even during the
design phase of a public works project, such as constructability
reviews, cost estimates, value engineering, and scheduling. The
CMAR will serve as general contractor during the construction
phase and bid out all the materials, equipment, and subcontracts
necessary to deliver the project on time and on budget.

AIA Documents

The American Institute of Architects (“AIA”) has developed
almost 200 comprehensive contracts and other documents that
define the relationships and terms and conditions involved in
design and construction projects and are recognized as the in-
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dustry standard by architects, contractors, owners, consultants,
and attorneys. These contract documents are organized into
two categories: 1) by “families” based on the type of project or
project delivery method; and 2) by “series” based on the use of
the document.

The State of Rhode Island has customized the standard ATIA
documents and requires the execution of the applicable contract
for every public works project that it solicits. The documents
define the relationships among the State, design agents, contrac-
tors, and consultants who would like to provide services for
design and construction for public works projects in this State
and include the terms and conditions that will govern the provi-
sion of those services. One advantage of these documents is that
they are very common in the construction industry and integrate
well with construction documents most architects and contrac-
tors are already using. AIA documents for particular types of
projects or delivery methods are coordinated and consistent in
their treatment of the several functional and legal relationships.
Another advantage is that architects and contractors can review
them before they submit a bid so they will understand what
their rights and responsibilities will be if their bid is accepted.

The adoption and use of the customized standard AIA con-
tracts creates certainty and fairness for all parties, ensures com-
pliance with Rhode Island law, protects the State’s interest, and
eliminates the time and cost of negotiation. They are also less
complicated to complete as they limit the number of blanks and
fill points. This article will review the main AIA contracts used
by the State® Once fully executed by the parties, none of them
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is binding until the issuance of a purchase order by the State.

State of Rhode Island Version of AIA Document A101® —

2017 Standard Form of Agreement Between Owner and

Contractor where the basis of payment is a Stipulated Sum

The Rhode Island version of ATA Document A101® — 2017 is
appropriate for large or complex projects where the price paid
the contractor is fixed in advance and is the mainstay of most
public works projects in Rhode Island. It incorporates, by refer-
ence, Rhode Island AIA Document A201® — 2017, General Condi-
tions of the Contract for Construction.

The agreement’s key basic provisions cover the parties, the
work to be performed, the start and completion dates, retainage
required by the State, any liquidated damages, payment schedule,
the contact information for the State’s and contractor’s represen-
tatives for the project, insurance and bonding requirements, the
list of the several documents that comprise the “contract” with
the State, the contractor’s representations, and dispute resolu-
tion procedures.

The Rhode Island version includes a few local twists, such
as the provision that: 1) the use and identity of subcontractors
must be approved by the State; 2) the State may deduct from
any payments due under the contract the amount of any ob-
ligations the contractor owes the State, such as unpaid taxes;

3) mechanics liens are not permissible on public works proj-
ects with the State; 4) certain remedies are limited against the
State; and 5) final payment is contingent upon, among other
requirements, the submission to the State of all close-out docu-
ments such as warranties, manuals, and “as-built” plans. A key
provision is the requirement that only the State’s representative
listed in the agreement may give consent on behalf of the State.
In addition to termination for convenience without cause, this
agreement, like all contracts with the State for public works
projects, may be terminated: 1) in the event of the unavailability
of appropriated funds; or (ii) in the absence of a determination
of continued need. Dispute resolution procedures are also
explicitly detailed, beginning with an initial review of any claim
by the State Purchasing Agent rather than the design agent, then
mediation, followed, if necessary, by an action under the “Public
Works Arbitration Act” R.I. Gen. Laws §§ 37-16-1 et seq. The
contractor also makes certain representations and warranties
that survive the final completion of the project.

State of Rhode Island Version of AIA Document A104® —

2017 Standard Abbreviated Form of Agreement Between

Owner and Contractor

The Rhode Island version of AIA Document A104® — 2017
is appropriate for projects of limited scope and complexity,
where payment is based on either a stipulated sum or the cost
of the work plus a fee, with or without a guaranteed maximum
price. This agreement is a standalone agreement and does not
incorporate Rhode Island AIA Document A201® — 2017, General
Conditions of the Contract for Construction. This Because the
agreement does not incorporate Rhode Island AIA Document
A201® - 2017, General Conditions of the Contract for Construc-
tion, this agreement covers not only the basic terms of the ATA
Document A101® — 2017 Standard Form of Agreement between
Owner and Contractor, but also some additional “conditions”
such as: 1) indemnification by the contractor; 2) change orders;
and 3) correction of the work.

State of Rhode Island Version of AIA Document B101® -

2017 Standard Form of Agreement Between Owner and

Architect — Owner and Design Agent Edition

The Rhode Island version of AIA Document B101® — 2017 is

Law Offices Of
Michael W, Favicchio

Favilaw.com
® Assisting Clients in Florida
® Real Estate Buying & Selling
® Estate Planning & Probate

8685 Potter Park Dr.
Sarasota, FL 34238
(947) 479-0529
Mike@favilaw.com

107 Warwick Ave.
Cranston,Rl 02905

(401) 739-4500
Mike@favilaw.com

IMMIGRATION LAW

JAMES A. BRIDEN

(508) 222-0002
www.coogansmith.com

Member of the
American Immigration Lawyers Association

The R.I. Supreme Court licenses all lawyers in the general practice of law.
The court does not license or cerify any lawyer as an expert or specialist in any field of practice.

YOUR

CONNECTICUT

g o

Gregory P. Massadt Alexa Massad Powers*f Adam D. Ferrare*f ~Alan R. Messier*t Jason B. Burdick*

*Admitted in CT 1 Admitted in RI

Messier Massad
% E Burdick & Assoc.

On your side. In your corner.

107 State Street
New London, CT 06320
(860) 443-7014

1050 Main Street, Suite 8
East Greenwich, RT 02818
(401) 385-3877

PRACTICE AREAS

Real Estate Landlord & Tenant
Wills & Probate  DUI
Family Law Collections

Personal Injury
Insurance Litigation
Commercial Litigation

www.MessierMassad.com
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Do you or your family need help with any personal challenges?

We provide free, confidential assistance to Bar members and their families.

Confidential and free help, information, assessment and referral for per-
sonal challenges are available now for Rhode Island Bar Association mem-
bers and their families. This no-cost assistance is available through the
Bar’s contract with CorpCare Lawyer Assistance Program and through
the members of the Bar Association’s Lawyers Helping Lawyers (LHL)
Committee. To discuss your concerns, or those you may have about a
colleague, you may contact a LHL member, or go directly to profession-
als at CorpCare who provide confidential consultation for a wide range
of personal concerns including but not limited to: balancing work and
family, depression, anxiety, domestic violence, childcare, eldercare, grief,
career satisfaction, alcohol and substance abuse, and problem gambling.

The CorpCare helpline provides counseling resources that quickly and
professionally assist you in handling problems affecting your personal or

Brian Adae, Esq. (401) 831-3150 Christy B. Durant, Esq.

work life. Counselors answer the phone 24/7 to provide immediate sup-
port and assistance. Simply pick up the telephone and call 866-482-8378
for confidential, round the clock support. Virtual telehealth consultations
with a counselor are available upon request. Bar members can also access
a wide variety of resources online by visiting corpcareeap.com and enter
the Life Advantage code: RIBALAP

Lawyers Helping Lawyers Committee members choose this volunteer
assignment because they understand the issues and want to help you find
answers and appropriate courses of action. Committee members listen
to your concerns, share their experiences, offer advice and support, and
keep all information completely confidential.

Please contact us for strictly confidential, free, peer and professional
assistance with any personal challenges.

(401) 524-6971 Genevieve M. Martin, Esq. (401) 595-3024

Donna M. Arciero, Esq. (401) 248-9928 Jeffrey L. Eger, Esq.

(401) 921-2300 Patricia A. McLaughlin, Esg. (401) 996-6618

Barbara A. Barrow, Esq.
Neville J. Bedford, Esq.

(401) 846-0120
(401) 348-6723

(Co-Chair)

Cassandra L. Feeney, Esq.

(401) 455-3800 Jeffrey A. Mega, Esq.

Henry S. Monti, Esq.

(401) 272-1110
(401) 467-2300

Randelle L. Boots, Esq. Brian D. Fogarty, Esq.

(401) 821-9945

Sarah F O'Toole, Esq. (401) 415-9835

)
(508) 272-3369
) Jenna Giguere, Esq.

Matthew A. Chappell, Esqg. (401) 683-6900

(401) 451-9193

Professionals at CorpCare (866) 482-8378

Jaclyn Levesque, Esq.

Anthony E. Conte, Esq. (401) 744-2840

(401) 490-4900

Susan Leach DeBlasio, Esq.  (401) 274-7200

Domenic Loffredo, Esq.

(401) 467-2300

)
Mary Cavanagh Dunn, Esg. (401) 831-8900

(Co-Chair)

Nicholas Trott Long, Esq.

(401) 351-5070

Lawyers Helping Lawyers Committee Members Protect Your Privacy

the standard form of agreement between the State and Design
Agent for building design services and construction contract
administration by an architect or engineer. The agreement delin-
eates three types of services: basic, supplemental, and additional.
Basic services cover five phases: schematic design, design
development, construction documents, procurement, and
construction. Supplemental services may be identified prior to
execution of the agreement as the design agent’s responsibility
that are not included as Basic Services. Additional services are
services that may arise during the progress of the project. This
agreement is suitable for use with a variety of compensation
methods and is intended to be used in conjunction with Rhode
Island ATIA Document A201® — 2017, General Conditions of the
Contract for Construction.

In addition to the actual design of the project, the design
agent’s services include: 1) review of bids from contractors;

2) review shop drawings; 3) perform site inspections; 4) review
the contractor’s requests for payment; and 5) review requests
for change orders. The design agent also determines when

the project has reached substantial completion and then final
completion.

The Rhode Island customized version of this agreement also
includes a few local twists, such as the provision that the design
agent must: 1) perform its services consistent with the best inter-
ests of the State and the user agency; 2) seek the State’s approval
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for certain decisions typically reserved for the design agent, such
as prior authorization for payment; 3) be responsible to reject
nonconforming work; 4) indemnify the State for any profes-
sional liability; and 35) attend two meetings post-final comple-
tion. In addition to termination for convenience without cause,
this agreement, like all contracts with the State for public works
projects, may be terminated: 1) in the event of the unavailability
of appropriated funds; or (ii) in the absence of a determination
of continued need. Dispute resolution procedures are also ex-
plicitly detailed, beginning with an initial review of any claim by
the State Purchasing Agent, then mediation, followed, if neces-
sary, by an action under the “Public Works Arbitration Act)” R.I.
Gen. Laws §§ 37-16-1 et seq.
State of Rhode Island Version of AIA Document B102® —
2017 Standard Form of Agreement Between Owner and
Architect without a Predefined Scope of Architect’s Services
— Owner and Design Agent Edition
The Rhode Island version of AIA Document B102® - 2017
is a standard form of agreement between the State and a design
agent that contains many of the same terms and conditions
as the Rhode Island version of AIA Document B101® — 2017
and compensation details but no scope of services. The agree-
ment permits the scope of services to be inserted into Article 1
or attached as an exhibit and, therefore, provides a significant
amount of freedom to tailor the specific services sought by the




State. It is suitable for a variety of compensation methods.

State of Rhode Island Version of AIA Document B104® —

2017 Standard Form of Agreement Between Owner and

Architect

The Rhode Island version of ATA Document B104® - 2017 is
an abbreviated version of B101® — 2017 and is intended for use
on construction projects of limited scope and complexity. The
agreement contains a compressed form of basic services with
three phases: design, construction documents, and construction
and may be used with a variety of compensation methods. This
version is intended to be used in conjunction with the Rhode
Island version of A104™ - 2017, Standard Abbreviated Form of
Agreement Between Owner and Contractor, which it incorpo-
rates by reference.

State of Rhode Island Version of AIA Document A201° -

2017 General Conditions of the Contract for Construction

The Rhode Island customized version of this document pairs
with the Rhode Island version of the ATA Document A101®° —
2017 for the standard design-bid-build project delivery method
and is used with a number of other AIA contract documents. An
integral component of the contract for construction for a large
project, this document delineates the rights, responsibilities, and
relationships of each of the State, the architect, and the contrac-
tor during the construction phase of the project. The “General
Conditions” bridge the gap between the separate contracts the
State enters into with the architect and the contractor and pro-
vide a roadmap for project management and effective commu-
nication among the key participants. Though not a party to the
contract for construction between the State and the contractor,
the design agent participates in the preparation of the contract
documents and performs construction phase duties and respon-
sibilities described in detail in the General Conditions of the
Contract for Construction. This document also has a number
of local key provisions, such as: 1) retention of three (3) percent
of the contract sum until 30 days after final completion if the
contractor has no regular place of business in Rhode Island; 2)
the warranty that materials and equipment will be of first qual-
ity, prime manufacture, and new, and the work will be free from
defects; 3) a cap on overhead and profit; 4) the requirement for
the State’s written consent of any change order or construction
change directive; and 5) the contractor has certain obligations
after final completion.

Now that you have a better understanding of what the terms
and conditions are for State contracts, the next step is under-
standing the contracting process and how to potentially negoti-
ate any terms and conditions that may be a concern.

lll. Gonclusion

Being familiar with the General Conditions and the GC Ad-
denda (especially GC Addendum A (Insurance) and GC Addenda
C (Public Works (ATA)), is important in order to appreciate
the contractual requirements of doing business with the State.
Vendors who intend to raise issues and concerns regarding these
terms should do so as soon as possible in the procurement pro-
cess, preferably during the pre-bid period (during Q&As and/or
a pre-bid conference). Also, if possible, the vendor should pri-
oritize and limit areas of main concern where there is significant
business risk or cost involved. Understanding the contractual
terms with the State and knowing how and when to negotiate
these terms is essential to protecting your client’s interest.

Good luck!

ENDNOTES

1 This article was co-authored by Daniel W. Majcher and Susan Leach
DeBlasio, both of whom bring extensive experience and unique perspectives
to the topic. Daniel, who has served the State of Rhode Island for nearly 20
years, would like to extend a special thank you to his colleague, Mary-Rose
Pellegrino, Esq., for her thoughtful feedback on this piece. Susan, a distin-
guished attorney at Adler Pollock & Sheeban P.C. and past President of the
Rhode Island Bar Association, also shares her deep expertise in corporate
and health care law. Their combined insights reflect the spirit of professional
collaboration and mentorship that our Leadership Academy program seeks
to foster.

2 In addition to this article, attorneys will find helpful guides and checklists
on the Rhode Island Department of Administration, Division of Purchases’
website at: https://ridop.ri.gov.

3 Vendors should be registered in OSP in advance so that applicable com-
modity/service codes can be identified for the vendor, so that the vendor
receives automatic notification when a suitable procurement is posted. See
https:/lridop.ri.goviocean-state-procures-osplosp-vendor-registration for
more information about registering.

4 Available at: bitps://rules.sos.ri.gov/Regulations/Part/220-30-00-13

5 GC Addendum A (Insurance Requirements) is available at hitps://ridop.
ri.govlabout-us/procurement-statutes-and-regulations.

6 The State’s custom AIA agreements (GC Addendum C) are available here:
https:/lridop.ri.govivendors/public-works-aia-custom-state-rhode-island-
documents.

7 In addition, the Rhode Island Department of Transportation (RIDOT)
maintains its own substantial set of standard bid requirements and technical
specifications available at https://www.dot.ri.gov/business/bluebook/index.
php, colloquially known as the “Blue Book,” last amended in February 2024.
8 A list of custom Rhode Island AIA documents is available at: https://ridop.
ri.govlvendors/public-works-aia-custom-state-rhode-island-documents. ¢

Special Needs Trusts
WHAT MAKES PLAN UNIQUE?

v/ Experts in trust administration and service
coordination
v/ No minimum to establish a trust

CONTACT Us

v/ Helps to protect eligibility for public benefits

v/ Helps with preservation :':f:? mmﬁ:ﬁﬁ
P: 617-244-5552
We proudly serve people with disabilities - ife-long or related toillness, injury, or age - helping to
preserve assets, to protect benefits, and to live well.
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In Memoriam

Hon. Arthur G. Capaldi

The Honorable Arthur G. Capaldi, 82, died on August 11, 2024. He was the
husband of Patricia A. (Rozum) Capaldi. Born in Providence, he was the son of
the late Arthur W. and Philomena (Amore) Capaldi. Judge Capaldi earned

a Bachelor of Science degree in history and political science from Providence
College in 1965 and received his Juris Doctor from Suffolk University Law
School in 1968. Throughout his 55-year law career, Judge Capaldi held numer-
ous positions, including Coventry Assistant Town Solicitor, Coventry Town Solici-
tor (twice), legal advisor to the Coventry School Committee, Coventry Sewer
Authority, Anthony Fire District, and Utility Contractors of Rhode Island. He also
served as legal advisor to the Coventry Housing Authority for over 40 years and
as a special education hearing officer for the State of Rhode Island for over 30
years. For the last 34 years, he served as the Coventry Municipal Court Judge
and was President of the Municipal Court Association in 2000. Judge Capaldi
was a significant contributor to the creation of Coventry’s current Home Rule
Charter and Code of Ordinances. He was the author of Thirty Missions to Marie
and a history of Coventry’s town charter. He is survived by his children, Alisa
M. Capaldi of Coventry, Justin A. Capaldi and his wife Kristen of Glocester, and
Kristen C. Creighton and her husband Thomas of Cranston; his brother, Steven
Capaldi; and several grandchildren. He was predeceased by his sister, Ella
Badessa.

Edward P DeFalco, Esq.

Edward P. DeFalco, 77, died on Saturday, May 18, 2024. Born in Providence, he
was a son of the late Joseph and Ursulla DeFalco. After graduating from Mount
Pleasant High School, Edward received his bachelor’s degree from Providence
College and received his J.D. from Boston University. Edward was a real estate
attorney who retired in 2006 but remained actively involved in his business
until his passing. Throughout his life, he donated to many charities for children
in need. Edward is survived by his two sisters, Carol and Joanne, and five
nephews. He was predeceased by his brother, Joseph DeFalco.

Jeremiah R. Leary, Esq.

Jeremiah (Jerry) Richard Leary, 83, of Little Compton, died on August 30,
2024. He was the hushand of Elizabeth (Lisa) Ann Donohue. Born in Hartford,
CT, he was the only child of Mary Sullivan Leary and Richard Bernard Leary.
Jerry grew up in Tiverton, attended De La Salle Academy in Newport, and
graduated from Holy Cross College. He earned his law degree from the Univer-
sity of Virginia before enlisting in the Marine Corps. He later served in the Navy
Reserves, achieving the rank of Lt. Commander. Jerry began his legal career
in Newport and served two terms in the Rhode Island State Senate, helping to
improve public safety, including the installation of a traffic light at Tiverton's
Four Corners. For six decades, Jerry practiced law at the Tiverton firm he co-
founded with Ray Holland and later joined by Stetson Eddy, focusing on family,
property, and small business law. In addition to his wife, Jerry is survived by his
four sons: Richard and his wife Erin, John and his wife Kate, Jeremiah and his
wife Daphne, and Matthew and his wife Shay as well as seven grandchildren.

Robert B. Mann, Esq.

Robert (Bob) Barney Mann, 76, died on September 9, 2024. He was the
husband of Suzanna J. Mitchell. Born in Bremerhaven, Germany, he was the
son of Lionel and Miriam Mills Mann. Bob enrolled at Yale University at 16,
graduating in 1968, and enlisted in the Army, serving as a Lieutenant in Military
Intelligence in Vietnam, where he earned a Bronze Star. After his discharge, he
earned a J.D. from Yale in 1973 and began his legal career as a VISTA attorney
with Rhode Island Legal Services. He co-founded Mann & Roney and later
formed Mann & Mitchell with his wife, Suzanna. For over five decades, Bob de-
fended the rights of marginalized individuals in Rhode Island. His achievements

were widely recognized throughout his career, including receiving the RI Bar
Association’s Ralph P Semonoff Award for Professionalism in 1998. Rhode Is-
land Monthly named him a “quintessential good guy” and one of Rhode Island’s
best lawyers multiple times. He was listed as a “Super Lawyer” from 2007 to
2024 and received the Richard M. Casparian Award from the RI Association
of Criminal Defense Lawyers in 2007. The following year, he earned the Neil
J. Houston Award for his dedicated service and contributions to the criminal
justice profession and public interest. In 2015, Bob received an honorary
degree from Roger Williams University School of Law, which also recognized
him as a Champion of Justice in 2023. He was the first recipient of the Olin
W. Thompson, Il Justice Award from the United States District Court in 2022,
Bob was a Fellow with the American College of Trial Lawyers and a member
of the National Inns of Court. In addition to his wife, Bob is survived by his
stepdaughters, Susannah and Samantha Cotter, and his granddaughter. He
was predeceased by his sister, Elizabeth.

Peter Joseph McGinn, Esq.

Peter Joseph McGinn, 88, died on Saturday, September 7, 2024. He was the
husband of Virginia (Goggin) McGinn and was the son of the late Frank and
Elizabeth (Kelley) McGinn of Riverside. Peter graduated from LaSalle Academy,
the College of the Holy Cross, and Harvard Law School. Following graduation,
he served in the Army as a Captain in the Judge Advocate General’s Corps
(JAG) in Washington, D.C. After his military service, Peter returned to Rhode
Island, eventually settling in Warwick Neck, where he lived for 45 years. He
was a partner at the former law firm of Tillinghast, Licht & Semonoff for nearly
50 years. Peter was active in several organizations, serving as past President
of Warwick Country Club, a member of the President’s Council at the College
of the Holy Cross, Chairman and member of the Board for Bishop Hendricken
High School, a longtime religious education teacher and trustee of St. Kevin's
Parish, and a member of the Rhode Island Judicial Nominating Committee.

In addition to his wife, Peter is survived by his daughters, Virginia McGinn
Springer (late Stephen) of Barrington and Christine McLaughlin (Daniel) of
Belmont, MA; several grandchildren; his brother Joseph McGinn (Judith);

and his sister Mary McCarthy (Thomas). He was predeceased by his brothers
Frank McGinn (late Eileen) and Thomas McGinn (former sister-in-law Patricia).

Melvin L. Zurier, Esq.

Melvin (Mel) L. Zurier, 95, died on Friday, August 23, 2024. He was the hus-
band of the late Janet (Rosen) Zurier and the son of the late Louis and Frances
(Gordon) Zurier. Born in Providence, Mel was the first in his family to pursue
higher education, attending the Henry Barnard School, Classical High School,
and Harvard College. He obtained a commission in the Air Force Reserve while
at Harvard and deferred service to attend Harvard Law School. After graduat-
ing, Mel served in the Judge Advocate General Corps of the U.S. Air Force,
with assignments including Sonderstrom Air Force Base in Greenland and San
Francisco, where he retired as a Colonel in the Air Force Reserve. Mel returned
to Rhode Island in 1957, working as an attorney and later serving as Executive
Counsel to Governor John Notte. In 1962, he co-founded the law firm Temkin,
Merolla & Zurier, where he practiced for nearly 20 years, later joining Levy,
Goodman, Licht & Semonoff until 2008. Mel was Chairman of the Rhode Island
Ethics Commission, President of Temple Beth El, and President of the Rhode
Island Jewish Historical Association. He was involved with various charitable,
political, and educational organizations. Mel is survived by his four children:
Rebecca Zurier (Thomas Willette) of Ann Arbor, MI; Samuel Zurier (Lauren) of
Providence; Benjamin Zurier (Linda Movish) of New York City; and Sarah Zurier
(Jonathan Bell) of Providence; eight grandchildren; and many nieces and neph-
ews. He was predeceased by his sisters Hilda Glickman and Rosalind Gever.
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Caption This! Contest

We will post a cartoon

in each issue of the
Rhode Island Bar Journal,
and you, the reader, can
create the punchline.

How It Works: Readers are asked to consider
what’s happening in the cartoon above and submit
clever, original captions. Editorial Board staff will
review entries, and will post their top choices in
the following issue of the Journal, along with a
new cartoon to be captioned.

How to Enter: Submit the caption you think best fits the scene depicted
in the cartoon above by sending an email to ecute@ribar.com with
“Caption Contest for November/December in the subject line.

Deadline for entry: Contest entries must be submitted by December 1st,
2024,

By submitting a caption for consideration in the contest, the author grants the Rhode
Island Bar Association the non-exclusive and perpetual right to license the caption to
others and to publish the caption in its Journal, whether print or digital.

Winning caption for September/October

A

KR

“Unfortunately, something I have in
common with several of my clients
is outstanding balance.”
CASBY HARRISON Ill, ESQ.

Lawyers on the Move

401-379-9675  jrd@jdaiglelaw.com  jdaiglelaw.com

401-453-1200 tconlon@darroweverett.com  darroweverett.com
401-453-1200 jachille@darroweverett.com  darroweverett.com

02903.
401-453-1200 alandi@darroweverett.com  darroweverett.com

02903.
401-453-1200  soster@darroweverett.com  darroweverett.com

02903.
401-453-1200 Inicholson@darroweverett.com  darroweverett.com

401-453-1200 jnasiek@darroweverett.com  darroweverett.com
401-453-1200  scoffey@darroweverett.com  darroweverett.com

RI, 02903.
401-453-1200 hsfameni@darroweverett.com  darroweverett.com

Joseph R. Daigle, Esq., has moved his office, Daigle Law, to 110 Main Street, Suite 206, East Greenwich Rl 02818.

Timothy J. Conlon is now Partner at DarrowEverett, LLP, 1 Turks Head Place, Suite 1200, Providence, RI, 02903.

Joanna M. Achille is now Partner at DarrowEverett, LLP. 1 Turks Head Place, Suite 1200, Providence, RI, 02903.

Angelina H. Landi is now a Senior Associate at DarrowEverett, LLP, 1 Turks Head Place, Suite 1200, Providence, RI,

Sarah Oster Kelly is now a Senior Associate at DarrowEverett, LLP, 1 Turks Head Place, Suite 1200, Providence, R,

Laura A. Nicholson is now an Associate at DarrowEverett, LLP. 1 Turks Head Place, Suite 1200, Providence, R,

Julia G. Nasiek is now an Associate at DarrowEverett, LLP 1 Turks Head Place, Suite 1200, Providence, RI, 02903.

Sean 0. Coffey is now a Partner at DarrowEverett, LLP, 1 Turks Head Place, Suite 1200, Providence, RI, 02903.

Hannah L. Sfameni is now a Senior Associate at DarrowEverett, LLP. 1 Turks Head Place, Suite 1200, Providence,
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Confidential, round-the-clock support is

available through your Rhode Island Bar
..) Association Lawyer Assistance Program (RIBA

LAP). Help is just a call away. 866.482.8378

LAWYERS ARE 3.6 TIMES
MORE LIKELY TO SUFFER
FROM DEPRESSION THAN
OTHER OCCUPATIONS.

Try to incorporate daily
physical activities like a brisk

walk or yoga to help reduce
stress and improve your mood.

CARING - SUPPORTIVE - CONFIDENTIAL

Your Lawyers Assistance Program is here to help you as you navigate life's challenges.
For confidential, caring, professional assistance 24/7, call

866.482.8378

Lawyers Helping Lawyers

A Rhode Island Bar Association Member Benefit. For more information, visit our website at ribar.com, and
the Do You Need Confidential Help Quick Link. Also, learn more about CorpCare, a Lawyer Assistance
Program contracted by the Association to assist you at no charge.



https://www.ribar.com



