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Lynda L. Laing, Esq.
President
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Our DEI Agenda
identifies ways to
advance inclusion
and diverse per-
spectives in RIBA
activities, services,
and programs to
affirm our Bar’s
commitment to DEI.

Diversity, Equity, and Inclusion

RIBA has adopted a Diversity, Equity, and Inclu-
sion (DEI) agenda to help the legal profession
that is still struggling with these issues. We were
all reminded of this struggle when, on March 8,
2022, the Boston Globe wrote “a Black student
at the Roger Williams University School of Law
says a white sheriff’s deputy mistook her for a
defendant when she tried to enter a courtroom to
represent a client as part of the school’s criminal
defense clinic?” Our DEI Agenda identifies ways
to advance inclusion and diverse perspectives in
RIBA activities, services, and programs to affirm
our Bar’s commitment to DEL. It also attempts to
advance RIBA leadership opportunities to attor-
neys of diverse backgrounds and promote interest
in the practice of law to diverse populations.

RIBA created a Task Force to focus on four
areas: (1) Leadership and Pipeline, (2) Messaging
and Communication, (3) Education, and (4) Out-
reach. We had over 40 members that were on the
Task Force chaired by Judge Rekas Sloan. They
worked tirelessly for over a year to create a list
of recommendations to the Executive Committee.
Among the Task Force’s efforts was a survey that
all members had the opportunity to complete and
submit. The survey was eye opening concerning
the treatment of diverse groups. In August 2021,
the Task Force submitted a Report of Recommen-
dations to the Executive Committee. The Execu-
tive Committee reviewed the Recommendations
and made modifications to the DEI Agenda which
it later approved.

The DEI Agenda includes creating a DEI com-
mittee to regularly discuss DEI matters and make
recommendations that will foster a sense of equity
and inclusion among the members. The commit-
tee will also propose CLE and Annual Meeting
programming, networking events with affinity
legal organizations, and resources for the member-
ship. We encourage all members to sign up for this
committee.

A DEI Pledge was adopted so that all members
and firms could participate in a pledge to show
their commitment to increasing DEI in the legal
profession. The Pledge is aspirational and com-
pletely optional and will offer helpful suggestions
to members to achieve this goal. We hope the
Pledge will increase diversity within the profes-
sion, ensure equity in internal employee policies

and practices, promote the inclusion of all types
of individuals at all levels in the profession, and
ensure equity in availability and accessibility of
legal services provided. This Pledge is posted on
our new DEI web page, and it also includes all of
the our DEI newsletters along with other DFI re-
lated information and links. You can visit the new
DEI web page under For Attorneys, and Diversity,
Equity, and Inclusion.

The EC also approved a DEI Action Plan
Checklist. This Checklist is voluntary and hopes
to help by including attorneys of diverse back-
grounds and from underrepresented identity
groups to become more active in RIBA. We also
want to foster networking opportunities for law
students and hope to increase their participation
in RIBA. We hope these efforts will encourage
attorneys, and new attorneys, to stay in Rhode
Island and practice law.

RIBA has also created points of contact for DEI
related inquires. We hope the community will use
our Speakers Bureau for legal topics related to DEI
such as Title VII, employment law, civil rights, and
harassment in the workplace. RIBA is expanding
the Lawyers in the Classroom program to include
DEI topics such as Title VII and how it relates
to students and schools, equal opportunity, and
affirmative action topics. If any members are will-
ing to volunteer to speak on these issues, please
sign up for our Law Related Education programs.
We also are encouraging CLE and Annual Meet-
ing programing to include DEI topics. This year’s
annual meeting has two such programs. A panel
consisting of Justice Long, Justice Rekas Sloan,
and Justice Stuhlsatz along with RIBA members
Hamza Chaudary and Josh Xavier will discuss the
value of multi-culturalism and representation in
all aspects of the legal system and will also address
how organizations can attract and retain employ-
ees from a broad range of backgrounds. We end
the Annual Meeting with Keith and Dana Cutler
who will speak on Authentic Inclusiveness and
discuss micro-aggressions, implicit bias, and good
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RIBA hopes by adopt-
ing the DEI Agenda, we are
showing our support of the
advancement of attorneys
from diverse backgrounds to
positions of leadership and

Editorial Statement

The Rhode Island Bar Journal is the Rhode Island
Bar Association’s official magazine for Rhode Island
attorneys, judges, and others interested in Rhode
Island law. The Bar Journal is a paid, subscription
magazine published bi-monthly, six times annually
and sent to, among others, all practicing attorneys
and sitting judges, in Rhode Island. This constitutes an

creating a supportive, equi- 0000000 ofs s0000ce audience of over 6,000 individuals. Covering issues of
table. and inclusive climate for , relevance and providing updates on events, programs,
> . . . and meetings, the Rhode Island Bar Journal is a maga-
attorneys to practice in our zine that is read on arrival and, most often, kept for
State. I am pleased and proud o o future reference. The Bar Journal publishes scholarly

h hi lse d discourses, commentary on the law and Bar activities,
more than anything else dur- and articles on the administration of justice. While

ing my term, that RIBA was the Journal is a serious magazine, our articles are not

able t0O move forward With FacebOOk: @R|BHT'ASSOCi3tl'On dull or'somber. \A{e strive to publish gtopical, 'Fhought-
he DEI Agen d <> provoking magazine that addresses issues of interest
the genda. to significant segments of the Bar. We aim to publish

Twitter: @RIBarAssoc a magazine that is read, quoted, and retained. The Bar
Journal encourages the free expression of ideas by
Instagram: @RIBarAssociation Rhode Island Bar members. The Bar Journal assumes

no responsibility for opinions, statements, and facts in
any article, editorial, column, or book review, except
Linkedin: linkedin.com/company/ to the extent that, by publication, the subject matter

ri-bar-association merits attention. Neither the opinions expressed in
any article, editorial, column, or book review nor their
content represent the official view of the Rhode Island
Bar Association or the views of its members.

Article Selection Criteria

> The Rhode Island Bar Journal gives primary prefer-
ence to original articles, written expressly for first
publication in the Bar Journal, by members of the
Rhode Island Bar Association. The Bar Journal does
not accept unsolicited articles from individuals
who are not members of the Rhode Island Bar
Association. Articles previously appearing in other

B u i I d you r c I ient Base and publications are not accepted.
All submitted articles are subject to the Journal’s
= s editors’ approval, and they reserve the right to edit
S e rve Yo u r co m m u n Ity W|th th e or reject any articles and article titles submitted for
y . I publication.
Selection for publication is based on the article’s
B a r s Lawye r Refe rra I Se rv I ce = relevance to our readers, determined by content,
and timeliness. Articles appealing to the widest
range of interests are particularly appreciated.
However, commentaries dealing with more specific
areas of law are given equally serious consideration.
Preferred format includes: a clearly presented state-
ment of purpose and/or thesis in the introduction;

v

Y
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Attorney Layi Oduyingbo, a member of the Lawyer Referral

Service, enthusiastically supports the program. “The Lawyer A G 8 6 ST s ol
Referral Service closes a gap by providing access to justice a summary conclusion.

f d d individual h d help ad tina f > Citations conform to the Uniform System of Citation
Or unaerservea inaiviauals wno neea nelp aavocating ror > Maximum article size is approximately 3,500 words.
their legal rights. | have enjoyed working with the program’s However, shorter articles are preferred.

. > While authors may be asked to edit articles them-

SUpp ort Staff’ who are alway S help fUI, and the Cllents’ who selves, the editors reserve the right to edit pieces
are always appreciative.” for legal size, presentation, and grammar.

> Articles are accepted for review on a rolling basis.
Meeting the criteria noted above does not guarantee
publication. Articles are selected and published at
the discretion of the editors.

Membership in the Rhode Island Bar Association's Lawyer Referral Service (LRS) is an excellent e e g

and inexpensive way to increase your client base and visibility within the community while expand- copy is acceptable, but not recommended.

. . . . . . . . aar Authi ked to includ identificati
ing public access to legal representation. Optional special LRS projects include: Senior Citizen o iher cuent gl positon and & photoarapt
Center Clinics throughout the year and the state; Reduced Fee Program offered to qualifying (headshot) preferably in a jog file of, at least,
clients; and the Arts Panel for local artists’ legal needs all offer unique opportunities for increasing SR il <l SRSl

your business while you provide an important public service to your community.

Direct inquiries and send articles and author’s
photographs for publication consideration to:

. . . R . . . Rhode Island Bar J | Editor Erin Cut
Applications and more detailed program information and qualifications may be found e o baraa A

on our website ribar.com in the Members Only section. You may also request information telephone: 401-421-5740

by contacting Public Services Director Susan Fontaine at 401-421-7799 or email Material published in the Rhode Island Bar Journal

fontaineerib remains the property of the Journal, and the author
stontaineeribar.com. consents to the rights of the Rhode Island Bar Journal

to copyright the work.
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Michael R. McElroy, Esq.
President
Rhode Island Bar Foundation

“. .. maybe it will
help remind us all
not to be afraid to
express gratitude
to those we love
and have helped us
along the way...”

Grateful

I have previously mentioned that my wife and

I pick up our second and third grade grandsons
from school in Johnston every Friday and bring
them to their piano lessons in Providence. When
we first started doing this, we would ask them
after they got in the car, “How was school today?”
The answer we almost always received was, “Fine”
Not very illuminating.

My wife came up with the idea of asking them
to each tell us one thing that they are grateful for.
It warmed our hearts recently when our second
grader said that he was grateful because he was
getting to spend time with us. These things just
melt your heart.

Gratitude is something I have been trying
to focus more on as I get older. There are many
things I am grateful for in my life, including the
obvious ones such as my wife, our children, our
grandchildren, and our dog. But, ’'m also grateful
for many others who have worked with me over
the years including my legal assistant, who has
worked with me for the last 24 years, my former
law partner of over 20 years, Bob Schacht, my
current law partner for the last 7 years, Leah
Donaldson, and the wonderful staff at the Rhode
Island Bar Association. And, of course, 'm ex-
tremely grateful to the volunteers who work with
the Volunteer Lawyer Program on a pro bono
basis, the many volunteers who serve the Rhode
Island Bar Association in various capacities, the
Fellows of the Bar Foundation who have all made
a generous financial commitment to the Founda-
tion, and the Board of Directors and the Officers
of the Foundation who invest their time and
talents to safeguard the monies entrusted to the
Foundation and ensure they are properly used in
order to maximize help to disadvantaged persons
who need access to justice.

In my predominantly business oriented legal
practice, I think most of my clients believe that
they are fully expressing their gratitude through
the timely payment of my fees. And, for the most
part, I guess this is true (and I am grateful for
timely payment!). So, it is unusual when a client
reaches out to express gratitude in a special way.

About 25 years ago, I handled a hotly contested
matter for a client (a lawyer) that resulted in a
binding arbitration award in my client’s favor of

over $200,000. The award was eventually con-
firmed in both the Superior and the Supreme
Courts. Unfortunately, however, my client never
collected in whole or in part because after the
Supreme Court decision, the defendant went
into bankruptcy. Both my client and I were very
disappointed. My client paid my legal fees, but
in a most gracious and thoughtful act, my client
also wrote the following to me in the form of a
Shakespearean sonnet:

SONNET TO MY LAWYER

If it were but for love of cash (or worse)

That you embarked to carry on my fight

(and thus enhanced the greening of your purse)
Your work would no less warrant my delight!

A fool alone might ignorantly curse

The dearth of zealots taking on his plight:
The measure of the poet is the verse

And never what inspired him to write!

With every dollar that I might disburse—
Whether the outcome is the dreaded blight
Or joyous feast—with thanks may I immerse
My payment for a job that was done right.

For heartfelt thanks are warranted when one
Can say no less than, “t’'was a job well done!”

A lawyer and a poet! I’ve kept this thoughtful
and creative thank you sonnet in my desk drawer
for over 25 years. I thought it might be nice to
share it with those of you who take the time to
read my President’s Messages. And maybe it will
help remind us all not to be afraid to express
gratitude to those we love and who have helped
us along the way with the many challenges we all
face in our lives. ¢
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Rhode Island Bar Foundation

Founded in 1958, the Rhode Island Bar Foundation is the non-profit
philanthropic arm of the state’s legal profession. Its mission is to
foster and maintain the honor and integrity of the legal profession
and to study, improve and facilitate the administration of justice.
The Foundation receives support from members of the Bar, other
foundations, and from honorary and memorial contributions.

Today, more than ever, the Foundation faces great challenges in
funding its good works, particularly those that help low-income and
disadvantaged people achieve justice. Given this, the Foundation
needs your support and invites you to complete and mail this form,
with your contribution to the Rhode Island Bar Foundation.

Help Our Bar Foundation Help Others

RHODE ISLAND BAR FOUNDATION GIFT

PLEASE PRINT

Enright Law advises and represents
clients facing employee rights
issues including

» Discrimination

» Sexual Harassment

* Wage and Hour

» Retaliatory Termination

» Whistleblower Protection
» Family/Medical Leave

* Unemployment Appeals

ENFORCING EMPLOYEES' RIGHTS

ENRIGHTLAW

LLC

696 Reservoir Avenue, Cranston, Rl 02910
tom@enrightlawoffice.com
employmentlawri.com
(401) 526-2620

My enclosed gift in the amount of $
Please accept this gift in my name
or

In Memory of

or

In Honor of

Your Name(s)

Address

City/State/Zip

Phone (in case of questions)

Email:

Please mail this form and your contribution to:
Rhode Island Bar Foundation
41 Sharpe Drive
Cranston, RI 02920

Questions? Please contact Theresa Gallo at 421-6541

or tgallo@ribar.com

. Coia & LEPORE, LTD.
226 South Main Street
Providence, Rl 02903
(401) 751-5522

Mediation

FAMILY DISPUTES

DIVORCE AND SEPARATION
DOMESTIC MATTERS

Gain a new perspective on divorce
and family disputes. Mediation is
a cost and time efficient way to

resolve domestic relations matters.

A fulfilling advantage to the personal

resolution of your dispute.

Dadriana A. Lepore, Esq.

LL.M., Alternative Dispute Resolution
Benjamin Cardozo School of Law
DLEPORE@COIALEPORE.COM
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In short, there is a
crucial distinction
between an agency
determination that
there is no need

to adopt a safety
requirement, and
an agency determi-
nation that states
should not be
permitted to adopt

such a requirement.

May a State Court Adopt a Common Law Duty
to Install Passenger Seatbelts on School Buses?

PART 2

Introduction

At the end of Part I of this article, I concluded
that the federal regulation of seatbelts in school
buses would not preempt a state tort action pre-
mised on the failure to install passenger seatbelts
in a school bus. But I noted that: “The Rhode
Island General Assembly also regulates school bus
design, and like the federal standard, state law and
regulation require a seatbelt for the driver’s seat
in conventional standard-size school buses, but
are silent with respect to passenger seats. Whether
the Rhode Island Supreme Court would be free to
recognize a common law duty effectively requiring
manufacturers to install passenger seatbelts in
conventional size school buses operated in Rhode
Island will be addressed in Part 11 of this article?
This is that article!

Part I was about the relationship of the federal
law-making power with state law-making power.
This Part II is about the relationship of Rhode
Island’s state legislative law-making power with
the state judicial law-making power as a common
law court. More specifically, the power to recog-
nize new legal duties and, thus, new common law
causes of action. And the place to start is what the
General Assembly has said with respect to passen-
ger seatbelts for the vehicles it has designated to
transport students.

State Statutory on Seatbelts for Students

There is a recognizable scheme setting forth
the seatbelt requirements for three distinct types
of vehicles designated to transport school children:
school buses; pupil transportation vebicles; and
school extra-curricular vebicles. They are dis-
tinguished by the number of persons they are
designed and constructed to transport.

A “school bus” is defined as any motor vehicle,
whether privately or publicly owned, that is oper-
ated for the purpose of transporting children “to
or from school?? If, however, the motor vehicle
being used to transport children to or from school
has been designed and constructed to seat only
seven students in addition to the driver, it is
designated as a “pupil transportation vehicle??
To transport children to school and back a city
or town must use either a school bus or a pupil
transportation vehicle—a school bus if there will

be eight or more students, either a school bus or a
pupil transportation vehicle if there will be seven
or less* The third category of student transporta-
tion vehicles designated by the General Assembly
are called “school extra-curricular vehicles” and
may be used, naturally, to carry students from
school to extra-curricular activities and back?

A “school extra-curricular vehicle” is larger than
a pupil transportation vehicle, but smaller than a
school bus, and is designed to transport no more
than 14 students?

Another significant distinction between the
three types of vehicles under state law is the num-
ber of seatbelts required for each. Both “school
extra-curricular vehicles” and “pupil transporta-
tion vehicles”—smaller than “school buses” and
designed to carry no more than fourteen and
seven students, respectively—must have “safety
belts” for each student passenger in addition to
the driver” In contrast, “school buses”-designed
and constructed to seat more than fourteen
students—are only required to “be equipped with
a driver’s seat safety belt?® The school bus seatbelt
statute, R.I. Gen. Laws § 31-23-41, does not even
mention passenger seatbelts. The first question is
how courts should interpret that silence.

Silence, in Context, Has Meaning

The General Assembly expressly required that
school buses have a seatbelt for the driver, just as
it did for pupil transportation vehicles and school
extra-curricular vehicles. But while the legislature
expressly required passenger seatbelts on the two
smaller vehicles, it did not require them on school
buses—the statute is noticeably silent. To determine
whether the Rhode Island Supreme Court might
recognize a common law duty to install passenger
seatbelts on school buses—where the statute ad-
dressing the seatbelt requirements for school buses
is silent—the analysis starts with interpreting that
silence. In theory there are three possibilities, but
only two of them are reasonable ones.
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While it is possible that the General Assembly simply did
not consider whether school bus passengers might benefit from
seatbelts, notwithstanding that it did for the passengers on the
smaller school transportation vehicles, that seems an unlikely
and unreasonable conclusion. In fact, it is virtually inconceivable
that legislators would consider the safety benefits of a seatbelt
for the driver of the school bus, but not the students. Eliminating
that possibility, the General Assembly’s silence only reasonably
means one of two things: that the General Assembly affirma-
tively decided that conventional school buses should not have
passenger seatbelts, or, less stringently, that the added safety they
provided did not warrant the additional cost requiring them
would impose on cities and towns. Either conclusion is but-
tressed by a well-established principle of statutory construction.

Where two or more statutes address the same or a closely
related subject matter, courts view them collectively as a legisla-
tive scheme that must be examined in its entirety to discern
the legislature’s intent, requiring that each individual statute be
read, not in isolation, but in context? The three relevant statutes,
R.L Gen. Laws § 31-22-11.6(b)(2), § 31-22.1-3(2), and § 31-23-
41, each address a like subject matter—seatbelt requirements for
legislatively designated student transportation vehicles. Read-
ing them together, they show the General Assembly expressly
included a passenger seatbelt requirement for pupil transporta-
tion vehicles and school extra-curricular vehicles, but not for
school buses in two of the three vehicles, an omission that is
most naturally seen as deliberate and purposeful° conferring
affirmative legislative meaning to [section] 31-23-41’s silence.
School buses are not required to have passenger seatbelts. By
expressly including a passenger seatbelt requirement for all but
school buses, the General Assembly evinced its determination
that they were necessary in the former but not the latter. As
described in Part I, for several decades the NHTSA has consis-
tently concluded that “compartmentalization]'~the specific
seating configuration, seat construction, restraining barrier, and
impact zone requirements for standard-size school buses (over
10,000 Ibs. for federal purposes and seating more than fourteen
students for state)— provides a level safety obviating a need for a
passenger seatbelt requirement. Section 31-23-41, read in context
with § 31-22-11.6(b)(2) and § 31-22.1-3(2), demonstrates that, as
a matter of state policy, the General Assembly agrees.

That much is clear. The only genuine interpretive question
is whether the General Assembly’s silence indicates an intention
that, as mentioned earlier, school buses should not have pas-
senger seatbelts, or only that they need not have them. But the
answer to that question is not essential to the remaining analy-
sis, because either way the Rhode Island Supreme Court would
almost certainly decline to exercise its common law authority to
recognize a duty to install passenger seatbelts on school buses—
and effectively impose a state passenger seatbelt requirement for
school buses where the General Assembly has not. The reason
lies within the Court’s interpretation of the state constitution’s
Separation of Powers and Education Clauses.

Constitutional Restraints

Articles 5 and 12 of the state constitution, the Separation of
Powers and Education Clauses, respectively, create constitutional
boundaries between the legislative and judicial powers. Although
the boundaries created by article 5 are somewhat opaque and
malleable, the boundaries created by article 12 are well defined.
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In fact, they might even be characterized as absolutist.

Article 5 separates state governmental power into “three
separate and distinct departments: the legislative, executive
and judicial?*? The legislative and judicial boundary may be
violated in one of two ways: where one branch “interfere[s]
impermissibly” with the other branch’s constitutionally assigned
functions® or where one branch “assumes the performance”
of a function that has been entrusted to another!* Both Rhode
Island’s legislative and judicial departments possess the govern-
mental power to create new causes of actions—the General
Assembly by enacting statutory law, and the Rhode Island
Supreme Court by its authority to develop the state’s common
law. The Supreme Court, however, has consistently cabined its
common law authority to create new duties and causes of action
by defining the power to create new cause of action as a legisla-
tive one! The Court has consistently explained that principles
of judicial restraint “prevent [courts| from creating a cause of
action for damages in all but the most extreme circumstances?’!®
Notwithstanding its original and ancient common law jurisdic-
tion, the Court frequently states the judiciary’s “duty [is] to
determine the law, not to make the law[,]”” elegantly explaining
that to do “otherwise, even if based on sound policy and the
best of intentions, would be to substitute our will for that of
a body democratically elected by the citizens of this state and
to overplay our proper role in the theater of Rhode Island gov-
ernment.’ !

When the Court describes the power to create a new cause of
action as a “legislative one—“except in all but the most extreme
circumstances”—it is not clear what those extreme circumstances
might be. One possibility is that the Court retains it common
law authority to modernize, develop, and extend traditional
common law tort concepts in areas where the General Assembly
has not previously legislated—areas of policy that become
smaller in number every year. Passenger seatbelt policy for
school buses, however, is not one of those policy areas. The
General Assembly has considered and enacted a seatbelt policy
for school buses, and whether § 31-23-41 is interpreted to reflect
a state policy that passenger seatbelts may not be installed on
school buses, or simply that school bus manufacturers do not
have a statutory duty to install them, the Court’s precedents
make it virtually certain that it would not effectively “substitute
[its] will” for the General Assembly will by adopting directly
a common law duty to install them. 1 think the Court would
readily recognize that would be “to overplay [its] proper role”
under the general separation of powers established by article 5.

Moreover, the Court’s deferential approach to exercising its
judicial law-making power would be further amplified by the
Education Clause. A more specific separation of powers design,
article 12, section 1, provides that “it shall be the duty of the
general assembly to promote public schools...and to adopt all
means which it may deem necessary and proper to secure to
the people the advantages and opportunities of education”®®
The Court considers this clause to “expressly and affirmatively
reserve to the legislature sole responsibility in the field of educa-
tion”?? that vests “the General Assembly with plenary power”?!
with “virtually unreviewable discretion”?? on matters of educa-
tion. In the Court’s view, it is not even empowered to “review
the General Assembly’s performance of its constitutional duties”
under the clause,? because it provides “no standard or author-
ity” contemplating judicial review.*

Mark Your Calendars!
Rhode Island

Bar Association
Annual Meeting

7
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Don’t Miss Out on a Great Lineup
of Annual Meeting Workshops!

The Rhode Island Bar Association Annual Meeting is on Thursday,
June 23 and Friday, June 24, 2022 and will once again be held
in-person at the Rhode Island Convention Center. Here are a few
highlights of our 33 fantastic workshops:

Estate Planning Fundamentals:

Wills, Trusts, and Powers of Attorney

Learn the fundamentals of estate planning documents, including wills,
trusts, and powers of attorney, plus the advantages and disadvantages
to using different types of trusts, as well as ethical considerations in
working with clients who may have diminished capacity.

Knowledge is Power:

Avoiding & Managing Burnout for New Lawyers

Learn how to cope with the stressors that can impact your daily life,
how the practice of law can impact the well-being of newer attorneys,
and what seasoned attorneys can do to support them.

Lawyers as Equitable Employers and Leaders

Learn how lawyers can create and support a diverse, equitable, and
inclusive workplace, as well as equitable hiring, equitable HR policies
and procedures, reasonable accommodations, accessibility, ADA
compliance, handling of complaints of discrimination and harassment,
and achieving an inclusive workplace.

Medicaid Crisis Planning

Learn about the Rhode Island Medicaid rules for long-term care,
applicable federal law, last minute crisis planning techniques to
protect and preserve assets, the Medicaid application process, and
strategies for appeal hearings.

Also, don't forget to attend our FREE Annual Awards Reception on
Thursday evening, following the last workshop of the day. The Bar’s
Annual Meeting will provide attendees with outstanding opportunities
to learn, improve your practice, socialize with your colleagues, and
fulfill annual CLE requirements. This is one Meeting you don’t want to
miss! Visit ribar.com to view the detailed Annual Meeting brochure
and to register for the Meeting today.
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Under the state constitution, the Judiciary is simply “not the
branch of government that the framers charged with implement-
ing a system of education’®® because “the arena of education
policy presents many different dilemmas that are not easily
resolved”?® Recognizing that reasonable minds may reach
many different conclusions on how the state’s children are best
educated, the Court has held that, as the unelected branch of
government, it is “not suited to make these difficult policy deci-
sions for the people of Rhode Island?’?” And thus, the Court has
consistently refrained from “imposing [its] own judgment over
the Legislature in order to determine whether a particular policy
benefits public education??®

Integral to the state’s educational system is deciding whether
the safest and most effective way to transport children to school
requires passenger seatbelts on school buses? The General
Assembly has at a minimum decided it does not. If the Court
were asked to exercise its common law authority and recog-
nize a duty that nevertheless required manufacturers to install
seatbelts on school buses, it is beyond cavil that it would not.
Given its respect for the state separation of powers, it would,
in the Court’s own words, “decline to interfere with the General
Assembly’s prerogative to fashion the policies that it, as a collec-
tive representative of the people, deems most appropriate for the
establishment and maintenance of the state’s public schools?”3°
It might be said that the Rhode Island Supreme Court’s common
law power to recognize a legal duty to equip school buses with
passenger seatbelts has been “preempted” by the enactment of
§ 31-23-41.

The Legislature Did Have a Choice—Right?

The analysis of the General Assembly’s silence with respect to
passenger seatbelts in § 31-23-4 that I have undertaken, presumed
that the General Assembly had a choice to require passenger
seatbelts in school buses or not, and chose not to. It was not
until “late in the game” that I wondered whether that was true.
Could a legislature in fact require school buses to have passenger
seatbelts? Or would such a law be preempted by FMVSS 208?

If it would be preempted, then § 31-23-4 did not represent a
legislative choice—and all that precedes this section is not worth
much. Thankfully, it turns out that under relevant United States
Supreme Court precedent, FMVSS 208 does not preempt a state
legislature from enacting a statutory requirement that school
buses have passenger seatbelts.

As set forth in Part I, like § 31-23-4, FMVSS 208 requires
a seatbelt for the school bus driver but not the passengers,
remaining silent in that regard* Litigants have argued in various
courts that FMVSS 208’s ‘regulatory silence’ is tantamount to an
affirmative statement that passenger seatbelts are not required
on school buses, and therefore state statutes that would make
them required have been expressly preempted by Congress text
in the National Traffic and Motor Vehicle Safety Act3? The con-
cept that regulatory silence constitutes affirmative regulation for
preemption purposes, however, has been rejected by the United
States Supreme Court.

The Act’s express provision provides that, for safety standards
promulgated pursuant to the Act, “a State...may prescribe or
continue in effect a standard applicable to the same aspect of
performance of a motor vehicle or motor vehicle equipment
only if the standard is identical to the standard prescribed under
this chapter?3® By its terms, therefore, the Act expressly pre-
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empts state statutes and regulations that prescribe standards
more demanding than the federal standard3* The argument
might be made that the requirement of a seatbelt only for the
driver is tantamount to “an explicit statement that passenger
seatbelts are not required reflecting a “conscious decision”

by NHTSA “not to require seatbelts in passenger seats” based
upon the determination that school buses are safe without pas-
senger seatbelts3 Therefore, a state law that requires them is
expressly preempted because it is “not identical to the standard
prescribed” under the Act. The United States Supreme Court,
in Sprietsma v. Mercury Marine¢ held that regulatory silence
by itself is not the equivalent of an affirmative regulation for
purposes of preemption.

Sprietsma involved a Coast Guard regulation concerning
propeller guards. Although the Coast Guard had considered
adopting a rule requiring propeller guards, but it ultimately
decided “to take no regulatory action”?” based upon the high
cost to retrofit existing boats, the lack of a universally accept-
able guard for “all boats and motors” and data suggesting
that “propeller guards might prevent penetrating injuries but
increase the potential for blunt trauma caused by collision with
the guard??® The Supreme Court rejected the manufacturer’s
attempt to equate the Coast Guard’s decision not to adopt a
propeller guard requirement with a policy against propeller
guards, explaining that “[i]t is quite wrong to view th[e] deci-
sion [not to require propeller guards] as the functional equiva-
lent of a regulation prohibiting all States ... from adopting such
a regulation?®

The Court observed that the Coast Guard’s stated reasons
for not adopting a propeller guard requirement revealed only its
judgment that the available data did not meet the...“stringent”
criteria for federal regulation® To give the regulation’s silence
preemptive effect, the Coast Guard would have been required to
convey an “authoritative message” that it had taken the “further
step” of deciding that, as a matter of policy, the States and their
political subdivisions should not impose some version of propel-
ler guard regulation because they were unsafe* Silence alone
is insufficient to find preemptive intent, because preemption
analysis begins “with the assumption that the historic police
powers of the States [are] not to be superseded by [federal law]
unless that was the clear and manifest purpose of Congress.”#?
Although the Coast Guard’s decision not to require propeller
guards was undoubtedly carefully considered and intentional,
the regulatory history did not show any “further step” beyond
silence, that conveyed an “authoritative” message of a federal
policy against propeller guards. Therefore, the deliberate deci-
sion to not require propeller guards;*® without more, did not
signal an intent to preempt a state law that would.

In short, there is a crucial distinction between an agency de-
termination that there is no need to adopt a safety requirement,
and an agency determination that states should not be permitted
to adopt such a requirement** Stated another way, an agency de-
cision that a proposed requirement should not be implemented
may result in the preemption of state law, but a determination
that a requirement need not be enacted will not* And, in Lake
v. Memphis Landsman, LLC,* the Supreme Court of Tennessee
considered FMVSS 208’s silence with respect to passenger seat-
belts in buses over 10,000 Ibs., and concluded that its regulatory
history revealed only a decision that passenger seatbelts need
not be required, not a regulatory policy that they should not
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be required by any states if it so chose” Like the history of the
Coast Guard regulation in Sprietsma, the regulatory history of
FMVSS 208 demonstrates a determination by NHTSA that the
relevant data—including costs and potential safety benefits—did
not warrant a passenger seatbelt requirement for large buses*®
NHTSA did not, however, take “the further step of deciding that,
as a matter of policy] states should not be permitted to impose
a passenger seatbelt requirement®

Consequently, FMVSS 208 did not preempt the General
Assembly from enacting a statutory requirement for passenger
seatbelts in school buses if it had wanted to. It did have a choice,
and therefore § 31-23-41’s silence represented the General Assem-
bly’s determination that school buses should not be required to
have passenger seatbelts as a matter of state education policy,
and the Rhode Island Supreme Court would decline to an
invitation to effectively substitute its judgment for that of the
legislature.

Conclusion

Pulling the threads of Parts I and II together, while federal
law does not require school buses to have passenger seatbelts in
school buses, it would not preempt the Rhode Island Supreme
Court from effectively doing so by recognizing a common law
tort action premised manufacturer’s failure to do so. Neither
would it preempt the General Assembly from enacting a statu-
tory requirement for passenger seatbelts on all school buses
operated in this state. Put another way, FMVSS 208 does not
preempt a either the Rhode Island Supreme Court from rec-
ognizing a common law duty to install passenger seatbelts in
school buses, or the General Assembly from enacting legislation
creating a statutory duty to do so.

But the Rhode Island General Assembly’s decision to require
seatbelts for school bus drivers, but not passengers, does “pre-
empt”—in a manner of speaking—the Rhode Island Supreme
Court from recognizing a common law duty, and corresponding
common law action, that would effectively require what the
General Assembly has not. “Preemption” in this case, not be-
cause of the federal constitution’s Supremacy Clause, but rather,
because of the separation of powers under articles 5 and 12 of
the state constitution. If there is to be a cause of action in this
state for injury to school bus passengers because of the lack
of seatbelts, that is a policy determination within the sole and
plenary constitutional authority of the General Assembly, and
more importantly, the Rhode Island Supreme Court would agree.
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Your Bar’s 2022 Annual Meeting Highlights

Hon. Melissa A. Long was sworn in
as an Associate Justice of the Rhode
Island Supreme Court on January

11, 2021. Before her elevation to the
Supreme Court, Justice Long served
for over three years as an Associate
Justice of the Rhode Island Superior
Court, where she was assigned to be
in charge of, or to assist on, various
calendars in Providence County. Im-
mediately prior to joining the bench,
she was Deputy Secretary of State at the Rhode Island Depart-
ment of State from 2015-2017. Justice Long currently chairs the
Rhode Island Committee on Racial & Ethnic Fairness in the Courts
and is an advisory board member of the National Consortium on
Racial & Ethnic Fairness in the Courts.

Justice Long received her Bachelor of Arts degree from the
University of Virginia and earned her law degree at the George
Mason University School of Law. She served as a law clerk to the
Honorable Marcus D. Williams of the Nineteenth Judicial Circuit
Court of Virginia and thereafter devoted her legal career to public
service and public interest law.

A Washington, D.C., native, Justice Long is the daughter
of two U.S. Army veterans who married six months before the
Supreme Court decided Loving v. Virginia. Justice Long grew up
on and near military bases in El Paso, Texas; Alexandria, Virginia,;
Schweinfurt, Germany; and Seoul, South Korea.

She and her family have resided in Providence since 1999.

Hon. Linda Rekas Sloan is an
Associate Justice of the Rhode
Island Superior Court. She was
appointed by Governor Raimondo
in December 2020.

Linda was born in Taipei, Taiwan
and is the oldest of 4 girls born to
Bao Yu and Russell Rekas. Her father
was a career Navy man serving on

Stand and Deliver
Thursday, June 23rd, Plenary Session

The panel will discuss the value of multi-culturalism and representation in all aspects of the legal system, including the legal
workforce and Rhode Island Judiciary, and will address how organizations can attract and retain employees from a broad range
of backgrounds. Panelists will also describe the mission and work of the Supreme Court Committee on Racial and Ethnic
Fairness in the Courts as well as the Rhode Island Bar Association’s Task Force on Diversity and Inclusion.

nuclear submarines. Linda attended Coventry High School,
Providence College, and Boston University School of Law.

Prior to her appointment to the bench, she practiced law in
Rhode Island, Massachusetts, and before the United States Federal
District Courts for the Districts of Rhode Island, Massachusetts,
and Connecticut.

During the course of her career, Linda worked or practiced
in the areas of insurance defense, bankruptcy, creditors rights,
receivership, corporate and business law, real estate and title
insurance at: Olenn & Penza; Salter, McGowan, Sylvia & Leonard;
Orson & Brusini; Mortgage Guarantee and Title; Linda Rekas
Sloan, LLC and Fidelity National Title Group.

Linda served as the Rhode Island Bar Association President
from 2017 to 2018. She is also a Rhode Island Bar Foundation
Fellow and the immediate past President of the New England Bar
Association. She currently chairs the Rhode Island Bar Associa-
tion Task Force on Diversity and Inclusion.

Hon. Lia N. Stuhlsatz attended
Smith College and Howard
University’s Black College Exchange
Program, graduating from Smith
College in 1990, she then participated
in the Teach for America program,
teaching junior high social studies in
the Washington Heights section

of New York City.

Following her teaching experi-
ence, she attended CUNY School
of Law, graduating in 1996.

While in law school, she worked for Catholic Charities as a social
worker for a program serving incarcerated mothers held at Rikers
Island and Bedford Hills Correctional Facility.

Following law school, she was employed by the New Hamp-
shire Public Defender as a trial attorney. She moved to Rhode
Island in 1998 and joined Rhode Island Legal Services, Inc. where
she represented clients in both the Domestic Violence Unit and
the DCYF Unit.

continued on next page

Please see your 2022 Rhode Island Bar Association Annual Meeting Brochure for more information about the

Meeting’s 33 CLE-credited seminars, social events, and other interesting and informative activities. Visit the Bar’s
website, ribar.com to register today! Please note, to save $25, you must register before June 17, 2022.
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Thursday Plenary Session (cont.)

Judge Stuhlsatz was appointed to the Bench by Gover-
nor Gina Raimondo in 2016 and has been assigned to the
Juvenile Calendar, the DCYF Calendar, and the newly created
Safe and Secure Baby Court, which was established by Chief
Judge Michael B. Forte in 2017.

Judge Stuhlsatz and her husband, Attorney Robert Caron,
are the parents of two teenagers and live in East Providence.

Hamza Chaudary, Esq. is a
Shareholder at Adler Pollock &
Sheehan P.C. He serves as Chair
of the firm’s Diversity Equity
and Inclusion Committee and is
on the firm’s Technology Com-
mittee. Hamza has significant
civil litigation experience with
a focus on cases involving real
estate, land use, taxation, and
zoning, including matters of
first-impression. He serves on the Rhode Island Bar Asso-
ciation’s Task Force on Diversity and Inclusion, the Board

of Governors of Leadership Rhode Island, and the Board of
Trustees/Executive Committee for the Providence Country
Day School. He received his B.A. with Honors from Trinity
College and his J.D. from Washington and Lee School of Law.

Joshua D. Xaiver, Esq. is
currently an associate attorney
with Partridge Snow & Hahn
where he is a member of the
firm’s diversity committee. His
practice consists largely of
employment law. He earned
his undergraduate degree from
New York University and his law
degree from Roger Williams
University School of Law. Dur-
ing law school, Josh served as the President for the Multi-
Cultural Law Students Association. Upon graduating from
law school, he served as a judicial law clerk for the State of
Rhode Island Superior and Family Courts. Josh is a member
of the National Bar Association, the Cape Verdean American
Lawyers Association, and the Rhode Island chapters of the
Thurgood Marshall Society and Hispanic Bar Association.
Josh is a proud son of immigrants. His mother was born in
the Dominican Republic and his father was born in Cape
Verde. Josh is also a proud Rhode Islander who is originally
from Warwick.
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Since 1984, I have been representing people who have been physically and emotionally
harmed due to the criminal acts or negligence of others. I have obtained numerous
million dollar plus trial verdicts and many more settlements for victims of birth injury,
cerebral palsy, medical malpractice, wrongful death, trucking and construction accidents.

Counting criminal and civil cases, I have been lead counsel in over 100 jury trial verdicts.

My 12 years of working in 3 different prosecutors” offices (Manhattan 1982-84;
Miami 1984-88, R.I.A.G. 1988-94) has led to my enduring commitment to seek justice.

I welcome your referrals. My case load is exceptionally small.
I do and will continue to personally handle every aspect of your client’s
medical malpractice or serious personal injury case from beginning to end.
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Board Certified in Civil Trial Advocacy by the National Board of Trial Advocacy*
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(401) 274-5556 (401) 273-8543 fax

I am never too busy to promptly return all phone calls from clients and attorneys.

*The Rhode Island Supreme Court licenses all lawyers in the general practice of law.
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16 May/June 2022 Rhode Island Bar Journal


http://www.morowitzlaw.com

HONOR ROLL

Volunteers Serving Rhode Islanders’ Legal Needs

The Rhode Island Bar Association applauds the following attorneys for their outstanding pro bono service
through the Bar’s Volunteer Lawyer Program, Elderly Pro Bono Program, VLP Mentor Program, the US Armed
Forces Legal Services Project, and Interpreting Services during February 2022 and March 2022.

FEBRUARY 2022

Volunteer Lawyer Program

Stephen E. Breggia, Esq., The Breggia Law Firm

Tara R. Cancel, Esq., The Law Offices of Tara R. Cancel
Michael A. Castner, Esq., Jamestown

Lauri Medwin Fine, Esq., Lauri Medwin Fine, Esquire
Rebecca L. Goldman, Esq., Law Office of Janet . Goldman, Inc.
Jane Fearing Howlett, Esq., Howlett Law Inc.

Stephanie P. McConkey, Esq., Sinapi Law Associates, Ltd.
Eileen C. O’Shaughnessy, Esq., Providence

Arthur D. Parise, Esq., Warwick

John S. Simonian, Esq., Pawtucket

Amanda M. Wuoti, Esq., Westminster, MA

Elderly Pro Bono Program

Armando E. Batastini, Esq., Nixon Peabody, LLP

James P. Creighton, Esq., Johnston

Joanne C. D’Ambra, Esq., Cranston

Kathleen G. Di Muro, Esq., Law Office of Kathleen G. Di Muro
Michael J. Furtado, Esq., Attorney Michael |. Furtado
Richard P. Kelaghan, Esq., Cranston

Dadriana A. Lepore, Esq., Coia ¢& Lepore, Ltd.

Michael J. Murray, Esq., Parnagian ¢& Marinelli, P.C.

Richard A. Pacia, Esq., Pawtucket

Steven H. Surdut, Esq., The Law Offices of Sean C. Donohue

VLP Mentor Program
Kimberly Ann Page, Esq., North Kingstown

Keep Your Directory

Listing Up to Date!

The Bar’s online Attorney Directory is available for the
convenience of Bar members, clients, and potential clients,
S0 be sure to keep your listing up to date! Attorney Directory
contact information may include the Bar member’s name,
photograph, law office name, postal address, email address,
telephone number, and facsimile number. Have your photo
taken at the Bar Association, or send in your own headshot
to Erin Cute at ecute@ribar.com. Photographs must be
provided in a jpg format of at least 300 dpi.

MARCH 2022

Volunteer Lawyer Program

Andrew H. Berg, Esq., Sammartino & Berg

Robert E. Bollengier, Esq., Warwick

Michael A. Castner, Esq., Jamestown

Steve Conti, Esq., North Providence

Mary Cavanagh Dunn, Esq., Blish ¢& Cavanagh LLP
Richard K. Foster, Esq., Coventry

Casby Harrison 111, Esq., Harrison Law Associates, Inc.
Phillip C. Koutsogiane, Esq., Law Offices of Phillip Koutsogiane
Robert H. Larder, Esq., Woonsocket

Elisha Morris, Esq., Elisha L. Morris, Esq.

Matthew R. Reilly, Esq., Cranston

Elizabeth Stone, Esq., Cranston

Stephen D. Zubiago, Esq., Nixon Peabody, LLP

Elderly Pro Bono Program

Robert A. Arabian, Esq., Arabian Law Offices

John A. Beretta, Esq., Law Office of John A. Beretia
Michael A. Castner, Esq., Jamestown

Richard K. Foster, Esq., Coventry

Jacqueline M. Grasso, Esq., Grasso Law Offices
Mark B. Laroche, Esq., Providence

John T. Longo, Esq., Providence

Thomas P. Quinn, Esq., McLaughlinQuinn LLC

US Armed Forces Legal Services Project
Paul P. Pederzani I, Esq., Pederzani Law Offices, P.C.

Interpreter Services
Maria Valdez, One Voice Interpreting & Translation Services

For information and to join a Bar pro bono program, please contact
the Bar’s Public Services Director Susan Fontaine at:
sfontaine@ribar.com or 401-421-7758. For your convenience, Public
Services program applications may be accessed on the Bar’s website
at ribar.com and completed online.
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Charles J. Ajootian, Esq.
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LAW OFFICES

For 20 Years Our Team has Provided
Trusted Legal Care ﬁr Clients Sqﬁ%ring
Life-altering Injuries

OUR TRUSTED TEAM OF ATTORNEYS:

Pictured left to right
Noah Zimmerman - Jane Duket - Anthony Buglio - Philip Weinstein Of Counsel
Mark Grimm + Joseph Marasco Partner - Donna Nesselbush Partner
Thomas Moran - Timothy Lynch - Ryan Kelley
Nicklyn Dolphin « Bart McNally Of Counsel
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“Too Many Law Firm Partners Think,
a hacker is not m er F‘;lﬁj[ in me

Eric M

Our Team of Experts Ofer...
Cyber Security

Managed Services

BackUp & Disaster Recovery
Email Encryption
Cloud Computing
Computer Repair

This is just not true.
Hackers look for
low hanging fruit
like a law firm
with little

or no security.

ah
SecureFuture

TECH SOLUTIONS

Proactive Today for a Brighter Tomorrow

]

Call 401-537-1170 or email eshorr@securefuturetech.com
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Attorneys at Law
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dr

John E Cascione, Esquire

226 South Main Street
Providence, RI 02903
401.751.5522

information@coialepore.com

Attorney To Attorney Referrals
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Stephen J. MacGillivray, Esq.
Pierce Attwood LLP, Providence
Chair of the RIBA Alternative
Dispute Resolution Committee

...there is an ad-
ditional danger that
the further parties
progress into the
litigation process,
the more likely

they are to become
prisoners to the
“sunk cost fallacy”
- the tendency to
follow through on an
endeavor if we have
already invested
time, effort, or mon-
ey into it, whether
or not the current
costs outweigh the
benefits”

The Benefits of Mediating Real Property Disputes

Happy neighbors are all alike; every unhappy
neighbor is unhappy in their own way.! This is
because disputes over real property are as unique
as the property and parties involved. These mat-
ters present a multitude of legal and personal
interests. They have the potential to cause enor-
mous disruption to commercial interests as well
as landowners’ lives and their peaceful enjoyment
of their property. They often result in protracted
litigation, including follow-on lawsuits and ap-
peals. Most notably, disputes over property and
land use can engender emotion well in excess that
warranted by the monetary value at stake.

These same qualities, (uniqueness, multiple in-
terests, high emotion, etc.) make property disputes
better suited to resolution through mediation than
most other types of civil disputes. Below, the ben-
efits of mediation that apply particularly to real
property disputes, including land use disputes, are
discussed. Following that, three hypotheticals are
used in an attempt to illustrate these benefits.

Benefits of Mediation for Property and Land Use

Disputes
The benefits of mediating that particularly

apply to a real property dispute are the following:

1. Multiple Opportunities For Success — In gen-
eral, settlement of litigated cases is driven by
risk management. Rational litigants analyze a
settlement offer by comparing it to the best and
worst outcomes without a settlement. These are
often referred to as BATNA and WATNA (Best
Alternative to a Negotiated Agreement and
Worst Alternative to a Negotiated Agreement).
With land disputes, the diversity of possible
outcomes makes predicting the results of litiga-
tion, and therefore risk, significantly more dif-
ficult. At the same time, the number of interests
(legal and personal) and possible outcomes
provide the mediator and the parties with a
multitude of opportunities for developing a
solution that maximizes each party’s utility and
satisfaction. For this reason, compared to cases
where the parties are only fighting over one
variable, such as how much money is owed,
real property disputes have a greater chance
of reaching a negotiated resolution.

2. Speed/Cost — An early, negotiated settlement

obviously provides the parties with a speedier
more cost-effective resolution compared with
litigation. Moreover, there is an additional
danger that the further parties progress into the
litigation process, the more likely they are to
become prisoners to the “sunk cost fallacy”-
the tendency to follow through on an endeavor
if we have already invested time, effort, or
money into it, whether or not the current costs
outweigh the benefits.

. Finality — With land disputes, the present

litigation may not be the end of the story. Land
disputes are notorious for generating multiple
appeals and follow-on litigation. With media-
tion, the parties control the outcome and can
address multiple issues that have arisen, or may
arise in the future. Accordingly, mediation pres-
ents a higher likelihood of finality and reduces
the chances of continued conflict.

. Parties Have Their Say — Property disputes

make people crazy with emotion. A primary
cause of this high emotion is the feeling of
powerlessness associated with the perception
that a party’s interests and concerns are not
being heard. Whether they are objectors to a
new development, or neighbors in a boundary
dispute, people contesting their real property
rights want to have their interests recognized
and understood. In a joint session or in private
meetings with the mediator, mediation affords
the parties an opportunity to explain their
point of view, their frustrations, and their un-
derlying interests, which in many cases are dif-
ferent from their pled claims for relief. A skilled
mediator allows the parties to vent and, most
importantly, to reveal where their underlying
interests may overlap with their opponent’s.

. Possible Reconciliation — Related to the benefit

of finality, mediation also provides a greater
opportunity for reconciliation. Property litiga-
tion is often a zero sum game that leaves one
or both of the litigants embittered. Lingering

The Bar Journal assumes no responsibility for opinions, statements, and facts
in any article, editorial, column, or book review, except to the extent that, by
publication, the subject matter merits attention. Neither the opinions expressed
in any article, editorial, column, or book review nor their content represent the
official view of the Rhode Island Bar Association or the views of its members.
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LEGAL ASSISTANCE

Estate Planning
Probate Administration
Probate Litigation
Elder Law

Corporate Law

Real Estate Closings

Marc J. Soss, Esquire

(941) 928-0310
mjs@fl-estateplanning.com
www.fl-estateplanning.com

IF YOU WANT TO
PRACTICE LAW,
WITHOUT WORRYING
ABOUT YOUR BUSINESS...

YOU'RE IN LUCK.

As a Rhode Island Bar Association member
benefit, Red Cave Consulting provides FREE
business management consulting services
for Rhode Island attorneys. Red Cave has
consulted with 3000+ law firms in the past
10 years. Put our experience to work for you.

RED CAVE
CONSULTING

CALL: (617) 398-7181
EMAIL: JARED@REDCAVELEGAL.COM

Or visit the Bar website’s Law Practice Management page to get started.
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animosity reduces future enjoyment of property or, in the
case of commercial interests, can cause continued and poten-
tially unprofitable ill-will.

Three Hypotheticals

These benefits become more apparent when considered in the
context of three specific hypothetical property disputes discussed
below: i) a boundary dispute, ii) a family jointly-owned prop-
erty; and, iii) a land-use/permitting matter.

I. The Boundary Dispute

A New Owner from out of state buys a vacation home in a
well-established neighborhood with an excellent view over his
Neighbor’s property. Armed with a Class I survey, he visits his
Neighbor to inform her “in a neighborly way” that a portion
of her driveway and screening plantings are actually on his side
of the property line. New Owner tells Neighbor that he wants
to install a wood fence on the property line, but that he wants
Neighbor’s consent and input first. Neighbor is shocked and
tells New Owner that the trees and driveway have been there
the entire eight years that she has owned the property and
perhaps longer. Neighbor is angry that New Owner wants to
change things that “have worked well for everyone for so long”
She does not consent. New Neighbor says he will regrettably
have to move ahead without her consent. Both hire attorneys.
They exchange legal letters. New Owner files a quiet title action
and Neighbor counters with statutory and common law claims
based on prescriptive rights.

On the ground, a passive-aggressive border war of minor
incursions and nasty looks ensues. In the courts, lawyers take
discovery, file motions, and advise their clients that dispositive
motions are unlikely to succeed. New Owner cannot understand
how a court can ignore a Class I survey. Neighbor refuses to let
the new part-time resident push her around destroying her ac-
cess and diminishing her privacy in the process. Hearts harden.

Litigation Outcome — Neighbor cannot meet the evidentiary
burden to establish prescriptive rights. The Court directs her
to remove her plantings and a portion of her driveway. She
complies but ceases to maintain her side of the boundary.
She plants trees in the middle of her property that eventually
obstruct New Owner’s view.

Mediation Outcome — In mediation, the parties meet in joint
session. Although tensions run high, both indicate a common
interest in having marketable title and creating an attractive
boundary line that provides a degree of privacy for both sides.
New Owner expresses his desire to maintain his view and
Neighbor needs a driveway. In separate sessions, the mediator
explores these interests with each party. Various means for
accommodating these interests including easements, licenses,
exchange of land for money and others are discussed. The
mediator assists each side in recognizing the legal hurdles they
face and asks them what are their best and worst case scenarios
absent settlement. In the end, the New Owner grants Neighbor
an easement to accommodate her plantings and driveway. They
split the cost of fence, the style and height of which is agreed
upon. Neighbor grants New Owner a sight easement preserving
the view corridor. Based on terms agreed upon in writing prior
to leaving the mediator’s office, the parties’ attorneys work
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together, with a title attorney and a surveyor, to finalize the
settlement and address any future needs of both parties.

IL. Jointly-Owned Family Property

Dad and Mom pass away leaving the family summer home
(the “Big House”) on two and one-half acres in an R40 zone to
their three adult children (the “Children”)? At first, the Children
share the property, each taking a portion of the year, and often
staying at the Big House together. A few years pass and the
interests of the children begin to diverge.

Child One has moved to the town where the Big House is
located. He spends much of the year “housesitting” the prop-
erty and using his limited handy man skills to “maintain” the
Big House. He does not have the resources to help pay for real
estate taxes but he wants to keep the house and be compensated
for his maintenance efforts by the other children.

Child Two has had a family, lives an hour away, and wants
to keep the Big House and have all three Children contribute

equally to taxes and the cost of a professional property manager.

Child Two loves the Big House and wants everything to stay the
same as Mom and Dad planned. Child Two hopes to pass the
Big House on to her children someday.

Child Three also loves the Big House but has moved to a for-
eign city and has few opportunities to use it. He might be able
to live with the status quo except that the benefits to him simply
do not justify the ever-increasing costs. Worse, he is agitated by
what he sees as Child One’s abuse of the situation. He thinks it
would be healthier for all involved if they all just bought their
own vacation homes and he asks his siblings to consider selling
the Big House.

The maintenance, arrangements for shared use and costs of
ownership increasingly become sources of friction between the
siblings. Conflict over the Big House becomes the norm. Child
Three refuses to talk to Child One. Child Three asks to be
bought out but the other Children cannot afford to do so. Child
Three files an action for partition of the Big House property.

Litigation Outcome — Because it is in an R40 district, the Big
House property cannot be subdivided into three parcels. The
court must therefore order sale. Child One insists that they use
his favorite local broker, that they market the Big House for at
least a year prior to accepting an offer and that the offer must
be at least three times the town’s assessed value. Child Three
wants to make costly cosmetic improvements prior to sale but
also wants the Big House sold within three months while the
market remains favorable. Motion practice ensues and even-
tually, after a year, the Big House is put on the market under
the direction of a court-appointed Special Master and, several
months later, it is sold. The Children now communicate only
through attorneys.

Mediation Outcome — After two days of meeting together and
separately with the mediator, the terms of a negotiated settle-
ment are agreed upon. A small mortgage will be taken out on
the property and one new lot created by subdivision. The new
lot will be encumbered with several easements benefiting the
Big House property. The money generated from the mortgage
and sale of the new lot allows Child Three to be bought out at
1/3 of the appraised value with enough money left over to cover
delayed maintenance. A property manager is hired and the Big

RICHARD S.

HUMPHREY

LAW OFFICES

Richard S. Humphrey
Christina Dzierzek
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401-624-6152 (orFicE)  401-641-9187 (CELL)
richardhumphreylaw.com
3852 Main Road, Tiverton, RI 02878
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House is rented out frequently enough to cover the management
fee and real estate taxes. The remaining time is split between
Child One and Child Two. Child One is also allowed to live in
the Big House during the winter months in return for paying

for utilities. The terms are reduced to writing before the parties
leave the mediator’s office. By agreement of the parties, the
mediator facilitates hiring an appraiser, an engineer, a title attor-
ney and a property manager to implement the settlement.

III. Land Use Dispute

Development Corp. plans a mixed-use development on
a 30-acre parcel for which it will need approval for a Major
Subdivision from the municipality’s Planning Board and several
variances from the Zoning Board. The development is consistent
with the town’s comprehensive plan.

The property has ample frontage and borders a residential
neighborhood on two-sides and a commercial area on one.

The neighborhood kids have played on the property for years
and their parents have enjoyed the natural buffer the property
provides between their homes and the commercial zone. When
the neighbors receive notice of an upcoming Planning Board
meeting regarding the Major Subdivision, they are up in arms.
Why haven’t they heard about this before? How long has the
town known about this?

A group of angry neighbors appears at the first Planning
Board meeting. Many of them express concerns about flooding
and dangerous traffic and increased noise. They testify that the
property is often wet and, in their opinion, is almost certainly
a wetland. They cannot understand why, despite their large
numbers and impassioned pleas, the Planning Board seems
to be moving ahead. Rumors spread. Development Corp. must
be hiding information from them. Their anger increases, driving
a number of conspiracy theories. Development Corp., with its
experts and engineers, has the upper hand. In the end, the neigh-
bors decide to pool their resources and hire a lawyer.

Litigation Outcome —The proposed development is held up for
more than two years with appeals at every stage of permitting.
In the end, after several visits to superior court and a petition for
certiorari to the Supreme Court, the development is approved.
With potential profits depleted by litigation costs, Development
Corp. eliminates many of the plantings and other “beautification”
aspects of the original plan. The neighbors input is ignored.

Mediation Outcome —At the first Planning Board meeting, the
neighbors and the developer are asked to meet with a mediator.
The mediator helps the representative from Development Corp.
explain the details of development to the neighbors, the exten-
sive engineering that has been completed and answer all ques-
tions. In private sessions, the mediator explains to the neighbors
that the 30-acre property could be developed in a number of
ways as a matter of right without permitting and, more impor-
tantly, without their input. Some of these would be far worse
than the proposed development from the neighbors’ perspective.
The mediator explores Development Corp’s BATWA with its rep-
resentative, which is similar to the costly litigation result above.
In the end, the developer agrees to a 100' vegetated unde-
veloped buffer strip bordering the residential zone, to limit the
number of units and to certain other restrictions on the property
benefiting the neighborhood. The developer and the neighbors
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meet again with the Planning Board to describe their agreement.
Permitting proceeds expeditiously.

Conclusion

Of course, hypotheticals are not real life and all mediations
are not as wildly successful as the ones described above. Hope-
fully, these narratives demonstrate, however, that for attorneys
whose clients have found themselves enmeshed in a judicial
equivalent of a protracted ground war, mediation offers the
significant chance to efficiently and cheaply obtain favorable
outcomes.

ENDNOTES

1 With apologies to Leo Tolstoy, ANNA KARININA.

2 See e.g., George Howe Colt, THE Bic House: A CENTURY IN THE LIFE OF AN
AMERICAN SUMMER HOME, (Simon and Shuster 2003).

Bar Association Mentor Programs

Our Bar Association is proud to offer mentorship opportuni-
ties to our members, promoting professional development
and collegiality, and assistance and guidance in the practice
of law. Experienced practitioners can share their wealth

of knowledge and experience with mentees, and mentees
receive a helping hand as they begin, or revitalize, their legal
careers. Over the years, the Bar Association has matched
numerous new members with seasoned attorneys, and we
would like to refresh our directory.

For traditional mentoring, our program matches new lawyers,
one-on-one with experienced mentors, in order to assist with
law practice management, effective client representation, and
career development. If you would like to volunteer and serve
as a mentor, please visit ribar.com, select the MEMBERS
ONLY area, and complete the Mentor Application form and
return it to the listed contact.

As an alternative, the Bar Association also offers the Online
Attorney Information Resource Center (OAR), available to Bar
members through the MEMBERS ONLY section of the Bar’s
website, to help members receive timely and direct volunteer
assistance with practice-related questions.

If you have any questions about either form of mentoring, or
if you would like to be paired with a mentor through our tradi-
tional program, please contact Communications Director Erin
Cute by email: ecute@ribar.com, or telephone: 401-421-5740.
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Your Bar’s 2022 Annual Meeting Highlights

Authentic Inclusiveness
Friday, June 24th, Plenary Session

All of us are seeking to have workspaces and organizations that are diverse and inclusive, but attitudes, misinformation, and
cultural differences tend to get in the way. This program is designed to discuss some of the things that can get in the way of
Authentic Inclusiveness, like micro-aggressions; implicit bias; and good intentions gone bad. Keith and Dana will keep it
authentic and entertaining as they help us all navigate diversity and inclusiveness.

Award-winning trial attorneys Keith and Dana Cutler are part-
ners in the law firm of James W. Tippin & Associates in Kansas
City, Missouri, practicing in the areas of civil defense litigation,
education law, and small business representation.

Dana has served in several positions of bar leadership during
her career, including being the first woman of color elected as
President of The Missouri Bar, in 2016. Her numerous bar-related
awards include the 2020 Eighth Circuit Richard S. Arnold Award
for Distinguished Service; three President’s Awards from The
Missouri Bar; a President’s Award from the Kansas City Metro-
politan Bar Association; the Ronda F. Williams Spirit of Diversity
Award; and the Sly James Diversity and Inclusion Award, just
to name a few. She has been recognized as a Missouri Super
Lawyer since 2014 and was honored as the 2018 Woman of the
Year by Missouri Lawyers Weekly at their Annual Women’s Justice
Awards Luncheon. Dana’s practice is concentrated in Education
Law with a focus on charter schools and general liability defense.
She has tried more than twenty bench and jury trials. Dana
received her Bachelor of Arts degree in English, with honors,
from Spelman College in Atlanta, Georgia, and her J.D. degree
from the University of Missouri at Kansas City.

In more than 30 years of practice, Keith has first-chaired
over 80 civil trials in addition to arguments before the Courts
of Appeals in Missouri and Kansas, the Missouri Supreme Court,
and the Eighth Circuit Court of Appeals. He is also very active
in the Bar—he has served as president or chair of several bar
associations and bar committees, is an Adjunct Professor of Trial
Advocacy at University of Missouri at Kansas City (UMKC) School
of Law, and is a frequent seminar speaker on trial practice,
ethics, and professionalism. His awards include the Lewis W.
Clymer Award from the Jackson County Bar Association, the
Decade Award from the UMKC School of Law, and the prestigious
Lon 0. Hocker Memorial Trial Award, given annually to three
lawyers across the state of Missouri under the age of 36 who
have demonstrated unusual proficiency in the art of trial advo-
cacy. Keith received his Bachelor of Science degree in Physics
from Morehouse College in Atlanta, Georgia, and his J.D. degree
from UMKC.

el 2 b
Keith Cutler, Esq. (L) and Dana Cutler, Esq. (R)

N

When not practicing law, Dana and Keith are co-judges on
the two-time Emmy-nominated, nationally syndicated daytime
television courtroom show “Couples Court with the Cutlers,”
which features couples who are having conflicts, complications,
or disagreements in their relationships. The show airs daily on
the Oprah Winfrey Network (OWN), the Bounce Network, and on
television stations across the country.

Please see your 2022 Rhode Island Bar Association Annual Meeting Brochure for more information about the

Meeting’s 33 CLE-credited seminars, social events, and other interesting and informative activities. Visit the Bar’s
website, ribar.com to register today! Please note, to save $25, you must register before June 17, 2022.
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FOCUS ON THE FUTURE

An Interview With Crystal D. Peralta, Esq.

by Nicole P Dyszlewski, Esq., MLIS and Meghan L. Hopkins, Esq.

Focus on the Future is a spotlight series where members of the Rhode
Island Bar Journal Editorial Board interview attorneys who are newer to
the Rhode Island Bar.

> What is your current title and position?
I am a Litigation Associate at Adler Pollock Sheehan PC.

> What do you actually do all day?

[t depends! What | do on any given day depends on what type of project
| am working on and who | am working with. | spend the majority of my
time researching and drafting motions, memoranda, written discovery, and
various other pleadings. | also regularly discuss litigation strategy and goals
with clients, and correspond frequently with opposing counsel and other
attorneys at my firm. Most recently, | drafted a complaint involving a dispute
amongst members of an LLC and testified at the State House in my role as
a registered lobbyist on behalf of one of the firm’s clients.

> What are some of your long-term goals?
When | retire, | want to own a coffee shop/bakery with a focus on Latino
pastries. In the meantime, my next career goal is to argue (and win) a motion.

> Have you had any celebrity sightings in the course of your career
as an attorney that you can share with us today?
Not yet, but | did meet Justice Sotomayor once before | started law
school.

> Gan you tell us one thing you have learned while being a new
attorney?

I've learned so many things! Being new to the practice of law, | feel like
|'am a 1L again. Because the practice of law is different from law school,
much of a young attorney’s time is spent learning and honing a whole new
set of skills. So one thing I've definitely learned as a new attorney is to
simply be comfortable with being uncomfortable.

I've also learned about the importance of mentorship. I'm grateful to
have an amazing mentor at my firm (you're the best, Hamza!), and fortunate
to be able to give back and mentor law students and new attorneys of color.
| have been so inspired by the outpouring of support | receive from law
students who consistently affirm how happy they are to see someone who
looks like them employed as an attorney in a prestigious law firm. These
moments further solidify my belief that law firms must have diverse attor-
neys among their ranks. It's important, to me personally and for the legal
profession as a whole, that our future attorneys of color see themselves
represented in all places and at all levels in the legal field.

The last thing I've learned as a new attorney is the importance and
power of simply being kind—a sometimes forgotten trait in the often-times
sharp-elbowed practice of law.

> Based on your experiences, how can firms continue to diversify
the hiring process?
| think it is critical for law firms to diversify their hiring criteria and

The Bar Journal assumes no responsibility for opinions, statements, and facts in any article, editorial,
column, or book review, except to the extent that, by publication, the subject matter merits attention.
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CRYSTAL D. PERALTA, ESQ.

lessen the importance placed on GPA, class rank, and participation in law
journals and moot court. Implementing a model that considers not only the
candidate’s ability, but also personality traits and other intangible things a
candidate brings to the table, will help attract diverse candidates. It is also
important for law firms to reflect a commitment to diversity within the firm
itself. A firm should have formal programs to mentor diverse attorneys, en-
sure that diverse attorneys are well-represented at the partnership level, and
make efforts to ensure they are retaining the diverse candidates they hire.

> We have done a few of these interviews now and several of the
new attorneys we have talked to mention the value of having

a good reputation, even early on in your legal career. Have you

thought much about this issue yet?

Yes. As a junior associate, | think about it a lot within the context of my
own firm. Am | perceived as bright? Kind? A hard worker? A team player?
How do my colleagues perceive the quality of my work and my commitment
to both the firm and excellence in the practice of law? To rise within a firm
you need to be smart and competent,
but you also need advocates within the
firm to champion your work. | am always
mindful of how my reputation precedes

DYSZLEWSKI

, HOPKIN
Continued on next page OPKINS
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me in a room and who may be willing to be an advocate for my professional
development.

= Who is your biggest inspiration inside or outside of law?

My mom, Cristina Madera, has always been my biggest inspiration. She
raised me as a single mother, in a country wholly foreign to her own (she
immigrated to the U.S. from Dominican Republic) where she didn't always
understand the language and where people weren't always kind. Somehow,
like the superwoman she is, she managed to do it all. She worked multiple
jobs, fed me the most delicious home-cooked meals every day, gave me all
the love and support in the world, and ensured that | never wanted for any-
thing—even though we lived in poverty for most of my young life. With each
day that passes, | grow more grateful for my mother’s sacrifices to give me
the best childhood, the best education, and set me up to live my best life.
| would not be where | am today without her. | love you mom!

> What do you do to de-stress?

| snuggle with my newly adopted kitten! Funny story, there is a debate in
my household as to the kitten's true name. | call him Sammy. My boyfriend,
who was dead-set against getting a cat until | broke him down (after a
year of trying), became very involved in naming the cat and wanted to call
him Salami. Really, my boyfriend wanted the cat to have a funny Spanish
food-related name. Platano, Tostone, Queso Frito were all contenders (in
his mind). We compromised on Sammy, but sometimes we call him Salami.

> What is your favorite restaurant in Rhode Island??

Spain Restaurant in Cranston. They have the BEST sangria, calamari, and
paella in the state. My go-to dish is always the grilled salmon—simple but
delicious.

> According to your firm’s website, you are a volunteer attorney
for the RWU Pro Bono Collaborative Driver’s License Restoration

Project. Can you tell us a little bit about that project?

Sure! My firm has partnered with the RWU Pro Bono Collaborative to
participate in their Driver’s License Restoration Project. Through the project,
myself and other attorneys at AP&S provide free license restoration legal
assistance. Many of the cases we see arise from economically-vulnerable
individuals being unable to pay traffic fines or other court debts, resulting
in a loss of their license. | work with these clients to get their licenses
reinstated as expeditiously as possible. Something as simple as not having
a license can spell the difference between employment and unemployment,
housing or homelessness. | feel grateful that | am able to put my legal skills
to use to help those who really need it through this project.

Beyond the work with the RWU Law PBC, | am also on the board of
the Women’s Resource Center, an organization that focuses on domestic
violence prevention and supporting and empowering survivors of domestic
violence.

> How have you chosen to decorate your office?

| have pictures everywhere of my loved ones. | also have my commem-
orative gavel from when | won the RWU Law Esther Clark Moot Court
Competition at the Rhode Island Supreme Court. My favorite piece of office
décor, however: my Latina Judge Barbie! | have her as inspiration hanging
on my wall.

Representing Residents
Injured in Nursing Homes

» Abuse and neglect

* Pressure and
bed sores

il # . Residentfalls

+ Bed rail strangulation

» Dehydration and
malnutrition related
injuries

Anthony Leone » Medication errors

Past President of the Rhode Island
Association for Justice

LEONE j\"Anue

1345 Jefferson Boulevard, Warwick, Rhode Island 02886
Tel (401) 921-6684 info@leonelawlic.com

ﬁ"‘\

Center for Mediation
RHODE ISLAND

641 Bald Hill Road, Suite 201
Warwick, Rl 02886
401.273.9999

f

Empowering people to resolve conflicts,
one mediation session at a time.

Find us on Facebook & LinkedIn at
Center for Mediation & Collaboration Rhode Island!

f Jin

Visit us online: CMCRI.ORG
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RI Bar Association Continuing Legal Education Seminars

Register online at the Bar’s website ribar.com and click on CONTINUING LEGAL EDUCATION on the left side menu or telephone 401-421-5740.

All dates and times are subject to change.

May 5 Safe and Sound: Simple + Effective Data
Thursday Security Tactics for Law Firms
2:30 — 3:30 p.m., 1.0 ethics
LIVE WEBINAR ONLY!
May 12 View from the Bench: Best Practices for
Thursday Virtual Hearings and Appearances
12:30 — 1:30 p.m., 0.5 credit + 0.5 ethics
LIVE WEBINAR ONLY!

Times and dates subject to change.
For updated information go to ribar.com

NOTE: You must register online for live webinars.
Continuing Legal Education Telephone: 401-421-5740

May 20 The SECURE Act - Five Key Considerations
Friday 12:00 — 1:00 p.m., 1.0 credit
LIVE WEBINAR ONLY!
May 26 Toxicology Pearls for Attorneys
Thursday 12:30 — 1:30 p.m., 1.0 credit
LIVE WEBINAR ONLY!

Seminars are always being added to the CLE schedule, so visit
the CLE calendar for the most up-to-date information.

The Bar Journal assumes no responsibility for opinions, statements, and facts in any article, editorial,
column, or book review, except to the extent that, by publication, the subject matter merits attention.
Neither the opinions expressed in any article, editorial, column, or book review nor their content
represent the official view of the Rhode Island Bar Association or the views of its members.

Reminder: Bar members may complete six credits through participation in video replay or on demand CLE seminars. To register for an online seminar,
go to the Bar’s website: ribar.com and click on CONTINUING LEGAL EDUCATION on the left side menu.

Rhode Island Probate Court Listing

and Judicial Communications Survey
on Bar’s Website

The Rhode Island Bar Association regularly updates the
Rhode Island Probate Court Listing to ensure posted informa-
tion is correct. The Probate Court Listing is available on the
Bar’s website at ribar.com by clicking on FOR ATTORNEYS
on the home page menu and then clicking on PROBATE
COURT INFORMATION on the dropdown menu. The Listing
is provided in a downloadable pdf format. Bar members may
also increase the type size of the words on the Listing by
using the percentage feature at the top of the page. The Bar
Association also posts a chart summarizing the preferences
of Superior Court justices relating to direct communications
from attorneys, and between attorneys and the justices’
clerks which is updated yearly. The chart is available by
clicking MEMBERS ONLY on the home page menu and then
clicking JUDICIAL GOMMUNICATIONS.

Sign Up For Your 2022-2023 Bar

Committee Membership Today!

If you have not yet signed up as a member of a 2022-2023
Rhode Island Bar Association Committee, please do so today.
Bar Committee membership runs from July 1st to June 30th.

Even Bar members who served on Bar Committees this year
must reaffirm their interest for the coming year, as Commit-
tee membership does not automatically carry over from one
Bar year to the next. Bar members may complete a Committee
registration form online or download and return a form to the Bar.
Please join no more than three committees.

To sign up for a 2022-2023 Bar Commiittee, go to the Bar’s
website at ribar.com and go to the MEMBERS LOGIN. After
LOGIN, click on the BAR COMMITTEE SIGN-UP link.

As an alternative, you may download the Bar Committee
Application form appearing above the button and mail or fax it

to the Bar Association. Please only use one method to register to
avoid duplication. If you have any questions concerning member-
ship or the sign-up process, please contact the Bar’s Membership
Services Coordinator Madeline Benner at (401) 421-5740 or
mbenner@ribar.com.
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Thanks to Our CLE Speakers

The success of the Rhode Island Bar Association’s (

ness to share their experience and expertise helps

to make CLE programming relevant and practical for our Bar members.
We recognize the professionalism and dedication of all CLE speakers
and thank them for their contributions.

Below is a list of the Rhode Island Bar members who have participated
in CLE seminars during the months of March and April.

Hon. Richard A. Licht Therese M. Picard, Esq.
Associate Justice Bittner & Picard, LLC

RI Superior Court
Alicia J. Samolis, Esq.

Hon. John J. McConnell, Jr. Partridge Snow & Hahn, LLP

Chief Justice

US District Court Hon. Brian P: Stern
Associate Justice

Timothy J. Morgan, Esq. RI Superior Court

Law Office of Timothy J. Morgan
Joshua D. Xavier, Esq.

Partridge Snow & Hahn, LLP

Continuing Legal Education (CLE) programming S
relies on dedicated Bar members who volunteer &\
hundreds of hours to prepare and present semi- /
nars every year. Their generous efforts and willing- S ?‘f\hﬁ

Proposed RIBA Bylaws Amendments

Article IX, Sections 9.1,9.2,9.3

The Rhode Island Bar Association’s House of Delegates, at their meet-
ing on April 26, 2022, voted to approve the following Proposed By-
laws Amendments. Bar members will vote on the proposed amend-
ments at the June 23, 2022 RIBA Annual Meeting. The proposed
amendments allow RIBA members to continue conducting business,
including meetings and voting, remotely, electronically, and in a
hybrid manner outside of an emergency. Please email kbridge@ribar.
com if you have any questions on these proposed amendments.

ARTICLE IX - -Sections-{eliminated-at-Annual-Meeting;
June-19;,-1981) Meetings Participation and Communications

Section 9.1 The provisions of this Article IX shall govern all meetings
and communications under these bylaws notwithstanding any other
provision to the contrary.

Section 9.2 Any communication required or permitted under these
bylaws to, from, or by the members of the Association, the Executive
Committee, the House of Delegates, or the officers, may be made by
electronic transmission.

Section 9.3 Any meetings required or permitted under these bylaws
may be held in person, or by means of a conference telephone or
similar communications equipment means, of which all persons
participating in the meeting can hear each other at the same time,
and participation by that means constitutes presence in person at

a meeting.

Mariam Alexanian Lavoie, Esq.

SOCIAL SECURITY g

DISABILITY p -

¢ y

N
Attorney to Attorney &
Consultations/Referrals ""

Partnering with clients for over 30 years.

Lavoie Law

300 Centerville Road
Summit West, Suite 300, Warwick, RI 02886

mariam@mlavoielaw.com | mlavoielaw.com
t: 401.825.7900 | f: 401.825.7920
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John P, Corrigan, Esq!
John F. Corrigan Law PC.
Providence

B\

E. Hans Lundsten, Esq!
Alder Pollock & Sheehan PC.
Providence

One twist on the seller’s
indemnity obligation, how-
ever, that is not so easily
understood or the impact
of which may not always
be foreseen, is the inclusion
of a so-called tax benefit
off-set provision (“TB0”)

in the seller’s indemnity
obligation.

When Buyers Erode The Protections
Offered In Acquisition Agreements By
Agreeing To Tax Off-Set Provisions

Typically, in an acquisition agreement (the “Agree-
ment”) the rights and responsibilities of the buyer
and seller are laid out in great detail, and in addi-
tion to describing the assets or business being sold
and the liabilities, if any, that will be assumed by
the buyer, includes representations and warranties
(“Reps”) from the seller concerning the business
that is being sold. As an example, the seller usually
is asked to represent that all liabilities or claims
against the business are covered in its financial
statements or have otherwise been disclosed to the
buyer. The Agreement typically includes an obliga-
tion on the part of the seller to indemnify the
buyer if the Reps are breached or are otherwise
incorrect. The seller’s indemnity obligation is also
subject to caps (which limit the total amount the
seller would be obligated to pay the buyer for a
breach of the Reps) and baskets (which sets forth
various minimum thresholds that have to be met
before the seller is obligated to make any payment
to the buyer for a breach of its Reps.). The Agree-
ment may also contain a survival period restric-
tion that acts like a statute of limitations on how
long the buyer has to raise an indemnification
claim for any breach of the seller’s Reps. These
provisions are customary and are found in most
acquisition agreements, and from an administra-
tive point of view, they simplify enforcement of
the seller’s indemnity obligations. Also, because
these provisions are usually heavily negotiated,
both sides are, or should be, on notice of what

is or may be expected.

One twist on the seller’s indemnity
obligation, however, that is not so easily
understood or the impact of which may
not always be foreseen, is the inclusion
of a so-called tax benefit off-set provision
(“TBO”) in the seller’s indemnity obliga-
tion. Under such a provision the seller
would be entitled to reduce its indemnity
obligation to the buyer by off-setting that
obligation to the extent the buyer secures
a tax benefit from the event that triggers
the indemnification claim. The rationale
for this type of provision that is commonly
expressed is the so-called equity or fairness
argument. The seller argues that it is unfair
to allow the buyer to obtain full indemnifi-

cation and, in addition, to enjoy a tax benefit such
as a tax-reducing deductible expense incurred in
rectifying the damages caused by the breach.

The Emperor Has No Clothes

At first blush, the equity or fairness argument
has some appeal. The devil, however, is in the
details.

An example that the seller might suggest to
show how this provision could come into play
would involve an acquisition where the seller rep-
resented that all claims against the business were
reflected in its financial statements. Following the
closing, however, the buyer learns for the first time
of a pre-existing product liability claim against the
business in the amount of $1,500,000 which had
not been reflected in the financial statements or
otherwise disclosed to the buyer. To resolve this
liability the buyer incurred total expenditures of
$1,500,000. If a TBO provision had been included
in the acquisition agreement, the seller would ar-
gue that its obligation to indemnify the buyer for
the claim should be reduced by the tax benefit the
buyer could secure by claiming a deduction for
this expense. If the buyer’s assumed federal and
state income tax rate was 33%%, the seller would
be in a position to claim that at most its indemnity
obligation was $1,000,000 not $1,500,000.

The main problem with this type of provision
is the questionable validity of the underlying
assumption that preclosing liabilities and claims
against the seller that impact the buyer, and which
would be subject to an indemnity claim against
the seller, could be deducted by the buyer. In the
case of either an asset purchase or a stock pur-
chase, unless the transaction qualifies as a tax free
reorganization, there is little, if any, legal support
for the view that the buyer would be entitled to
such a deduction. The argument that the buyer
could somehow be getting an unintended double
benefit that justifies a TBO provision is at best
highly debatable?

The Bar Journal assumes no responsibility for opinions, statements, and facts
in any article, editorial, column, or book review, except to the extent that, by
publication, the subject matter merits attention. Neither the opinions expressed
in any article, editorial, column, or book review nor their content represent the
official view of the Rhode Island Bar Association or the views of its members.
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Seeking Law Related Education

Program Attorney Volunteers:
Update Your Preferences Today!

Your Bar Association supports law related education (LRE) for
Rhode Island children and adults through three, longstanding
programs: Lawyers in the Classroom and Rhode Island Law
Day for upper and middle school teachers and students, and
the Speakers Bureau for adult organizations. Responding to
LRE requests, Bar volunteers are contacted — based on their
geographic location and noted areas of legal interest — to deter-
mine their interest and availability.

If you are interested in serving as a LRE volunteer, please go to
the Bar’s website at ribar.com, click on FOR ATTORNEYS, click
on LAW RELATED EDUCATION, click on ATTORNEY ONLY LRE
APPLICATION. All Bar members interested in serving as LRE
volunteers, now and in the future, must sign-up this year, as
we are refreshing our database.

Following a recommendation from the Bar’s Diversity and Inclu-
sion Task Force, some new categories have been added to our
Lawyers in the Classroom and Speakers Bureau programs. The
new areas of interest include:

Lawyers in the Classroom Speakers Bureau

- Title VIl as it relates to - Title VIl and
students/schools Employment Law
- Equal opportunity and - Civil Rights

affirmative action - Harassment in the

workplace

Please update your areas of legal focus. We cannot offer our
new focus areas to classrooms and adult organizations without
volunteers! Questions? Please contact Director of Communica-
tions Erin Cute at ecute@ribar.com or 401-421-5740.

CONDOMINIUM LAW

PALUM BO LAW

Condo Collections —

Mo Costto the Association
Condo Assoc. Representation
Condo Document Drafting

401-PALUMBO
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Under applicable tax law, in a transaction taxed as an asset
deal, the buyer can’t deduct an expense to deal with a liability
which has been incurred prior to the closing by the seller. Under
such law, in a transaction taxed as a stock deal, a tax benefit is
only possible if the acquired company is a “C corporation” and
is a “free-standing” individually-taxed entity and not part of
seller’s consolidated group. Furthermore, even if the stock deal
meets those two requirements, the built-in loss rules greatly di-
minish the possible benefit that could be achieved by the buyer.

The bottom line is that the so-called windfall tax benefit
supposedly available to a buyer is closer to being a myth than a
reality, as the arguments of the seller evaporate on closer exami-
nation; the emperor is indeed naked but for a fig leaf3

Enhanced Buyer Risks

From a practical point of view if, notwithstanding the above,
a TBO provision is included in the Agreement, the buyer really
has no incentive or upside to even contemplate claiming a de-
duction that could be covered by that provision unless the pro-
vision places such an obligation on the buyer. If the deduction
is claimed by the buyer, its indemnity claim against the seller
would be immediately reduced but the buyer remains on the
hook (subject to a possible retrieval claim against the seller) for
any potential disallowance by the IRS or state taxing authori-
ties. Frequently, the mechanics in many acquisition agreements
of how the TBO provision is to be applied are conceptual and,
at best, less than clear and frequently they merely provide that
the buyer’s indemnity claim will be reduced by this benefit. The
problem is who makes that determination? Is the buyer’s deter-
mination final and absolute or would the seller have the right to
argue that such a deduction should have been claimed? Would
the seller have the right to examine the buyer’s tax returns
and impose its judgment on that issue in place of the buyer’s?
Would any tax information disclosed to the seller be subject to
a non-disclosure restriction? If the parties were unable to resolve
whether the deduction should be claimed would this issue
ultimately be left up to a court or an arbitrator? If the buyer
is forced because of a decision by a court or arbitrator to claim
the deduction, could the buyer be subject to tax penalties if that
position is later successfully challenged by the IRS or a state
tax authority? If the buyer is forced to litigate an IRS or state
taxing authority’s claim that the deduction was improper and it
loses, will it have a clear claim against the seller for its costs and
expenses or, would it be forced to sue the seller for its legal fees
in challenging the denial and any tax, interest, or penalties it
was required to pay? These points are seldom addressed in the
typical TBO provision.

Why Would a Buyer Agree to Inclusion of a TBO Provision
in an Agreement

Aside from the fatally flawed fairness argument, buyer’s
frequently agree to the inclusion a TBO provision because they,
or their counsel, are told and they accept that this type of provi-
sion is customary in acquisition agreements. In point of fact,
from publicly available information, while these provisions are
included in a number of deals, they are not included in the ma-
jority of the reported deals, and have been declining in popular-
ity in recent years. Studies done every two years of public deals
by the American Bar Association Business Law Section M & A
Market Trends Subcommittee of the Mergers & Acquisitions
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Committee, show that the percentage of deals they reviewed
that included a TBO provision dropped from a high of about
43% of the deals that closed in 2016-2017 to 32% of the deals
that closed in 2018-2019 and 2020-2021 (the most recent infor-
mation available). Similarly, a review of private deals studied

by SRS Acquiom show that for deals that closed in 2018 28%
contained a TBO provision and this dropped to 22% of the
deals studied that closed in 2020. The claim that this is a typical
provision in an acquisition agreement is far off the mark.

Conclusion

The inclusion of a TBO provision in an acquisition agreement
bears risks to the buyer that it may not appreciate. The buyer
should also understand that this type of provision, although not
uncommon, does not appear in the majority of the deals. The
premise that the TBO provision is needed to prevent the buyer
from a tax windfall is at best questionable. If a TBO provision
is to be included in an acquisition agreement the buyer and its
counsel should, at a minimum, assure that it does not leave the
buyer’s tax positions exposed to second guessing by the seller,
that there are limits on the buyer’s tax information the seller
will have access to, and restrictions on how it can be used and
that the buyer is protected by escrows or otherwise if the IRS
or a state taxing authority successfully challenges the claimed
deduction.

ENDNOTES

1 John E Corrigan is a sole practitioner at John F. Corrigan Law P.C. in
Providence, Rhode Island. E. Hans Lundsten is of counsel at Alder Pollock
& Sheeban P.C. in Providence, Rhode Island. The views expressed are solely
those of the authors and do not necessarily represent the views of their
respective firms or clients.

2 188 BNA Daily Report For Executives J-1, 2003, Treatment of Contingent
Liabilities in an Acquisition Evolving 2003.

3 For a more detailed analysis see, Jobn E. Corrigan and E. Hans Lundsten,
Mistakes, Buyers Make — Reduced Indemnification Recoveries Due to
Asserted Tax Savings (May 6, 2021) https://businesslawtoday.org/2021/05,
AMERICAN BAR ASSOCIATION, BUSINESS LAW SECTION. ¢

Help Us Grow Our List Serve!

Free and available for all actively practicing Rhode Island
attorney members, the Bar’s List Serve gives you immediate,
24/7, open-door access to the knowledge and experience of
over 700 Rhode Island lawyers. If you have a question about
matters relating to your practice of law, you can post the
question on the List Serve, and it will be emailed to all list
serve members. Any attorney who wishes to provide advice
or guidance can, and hopefully will, quickly respond. Help
us grow our online community by joining TODAY! Visit
ribar.com and the Members Only section, and click

List Serve for instructions to join.

The Law Office of Stephen J. Dennis

is looking for an Associate Attorney to help with an estab-
lished Plaintiff Workers’ Compensation practice.

Must be organized, self-motivated, and have strong follow
through ability. Court appearance live in person or telephonic
is on a daily basis, also to attending depositions, as well as
handling client intakes. Must have litigation skills. Full-time
salaried position with health benefits, 401k and parking.

Please submit your resume and salary requirements to
Souzi Ajoyan at sajoyan@sjdlaw.net. Please call 401-453-1355

with questions.

Slip & Fall - Henry Monti

20 Slip & Fall Jury Trials
Over 1,000 Slip & Fall Arbitrations
CLE Slip & Fall Lecturer

Gemma Law Associates, Inc.
401-467-2300
henry@gemmalaw.com

Private Investigations

Edward F. Pelletier 111, CEO

(401) 965-9745

pellcorpinvestigativegroup.com

RI Zoning Handbook, 3rd Ed.

T The essential guide to state and
federal zoning law.

Rhode lsland
Zoning Handboak
= r—

Stay current with annual cumulative
supplements by Dianne L. Izzo, Esq.

212022 Supplemees

New,2022)

s“pple ment Roland F. Chase, Esq.
= A

© 2016 Lawyers Weekly, Inc.

%

Purchase from Lawyers Weekly Books:
http://books.lawyersweekly.com
or call Bill Cardinal, 617-218-8194
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Do you or your family need help with any personal challenges?

We provide free, confidential assistance to Bar members and their families.

Confidential and free help, information, assessment and referral for per-
sonal challenges are available now for Rhode Island Bar Association mem-
bers and their families. This no-cost assistance is available through the
Bar’s contract with Coastline Employee Assistance Program (EAP) and
through the members of the Bar Association's Lawyers Helping Lawyers
(LHL) Committee. To discuss your concerns, or those you may have about
a colleague, you may contact a LHL member, or go directly to profession-
als at Coastline EAP who provide confidential consultation for a wide range
of personal concerns including but not limited to: balancing work and
family, depression, anxiety, domestic violence, childcare, eldercare, grief,
career satisfaction, alcohol and substance abuse, and problem gambling.

When contacting Coastline EAP please identify yourself as a Rhode Island
Bar Association member or family member. A Coastline EAP Consultant will

Brian Adae, Esq. (401) 831-3150 Brian D. Fogarty, Esq.

briefly discuss your concerns to determine if your situation needs imme-
diate attention. If not, initial appointments are made within 24 to 48 hours
at a location convenient to you. Or, visit our website at coastlineeap.com
(company name login is “RIBAR”). Please contact Coastline EAP by tele-
phone: 401-732-9444 or toll-free: 1-800-445-1195.

Lawyers Helping Lawyers Committee members choose this volunteer as-
signment because they understand the issues and want to help you find
answers and appropriate courses of action. Committee members listen
to your concerns, share their experiences, offer advice and support, and
keep all information completely confidential.

Please contact us for strictly confidential, free, peer and professional
assistance with any personal challenges.

(401) 821-9945 Henry S. Monti, Esq. (401) 467-2300

Neville J. Bedford, Esq. (401) 348-6723

Merrill J. Friedemann, Esq.

(401) 270-0070 Sarah F 0'Toole, Esg. (401) 647-1400

Nicole J. Benjamin, Esq. (401) 274-7200 Jenna Giguere, Esq.

(401) 276-5521 Dana N. Weiner, Esq. (401) 265-2751

Susan Leach DeBlasio, Esqg. (401) 274-7200 Alexandra L. Lister, Esq.

(401) 621-4140 Professionals at Coastline EAP  (401) 732-9444

Misty Delgado, Esq.
Mary Cavanagh Dunn, Esq.

(401) 528-3563
(401) 831-8900

Nicholas Trott Long, Esq.
(Chairperson)

(401) 351-5070

Megan A. Mahoney, Esg.

Christy B. Durant, Esq. (401) 272-5300

(617) 755-4630

Cassandra L. Feeney, Esq. (401) 455-3800

Patricia A. McLaughlin, Esg.

(401) 996-6618

Lawyers Helping Lawyers Committee Members Protect Your Privacy

-

SOLACE

SOLACE, an acronym for Support of
Lawyers, All Concern Encouraged,

is a new Rhode Island Bar Association
program allowing Bar members to reach
out, in a meaningful and compassion-
ate way, to their colleagues. SOLACE
communications are through voluntary participation in an email-
based network through which Bar members may ask for help, or
volunteer to assist others, with medical or other matters.

Issues addressed through SOLACE may range from a need for
information about, and assistance with, major medical problems,
to recovery from an office fire and from the need for temporary
professional space, to help for an out-of-state family member.

The program is quite simple, but the effects are significant.
Bar members notify the Bar Association when they need help,
or learn of another Bar member with a need, or if they have
something to share or donate. Requests for, or offers of, help are
screened and then directed through the SOLACE volunteer email

Helping Bar Members
in Times of Need

network where members may then
respond. On a related note, members
using SOLACE may request, and be
assured of, anonymity for any requests
for, or offers of, help.

To sign-up for SOLACE, please go
to the Bar’s website at ribar.com, login to the Members Only
section, scroll down the menu, click on the SOLACE Program
Sign-Up, and follow the prompts. Signing up includes your
name and email address on the Bar's SOLACE network. As our
network grows, there will be increased opportunities to help
and be helped by your colleagues. And, the SOLACE email list
also keeps you informed of what Rhode Island Bar Association
members are doing for each other in times of need. These com-
munications provide a reminder that if you have a need, help
is only an email away. If you need help, or know another Bar
member who does, please contact Executive Director Kathleen

Bridge at kbridge@ribar.com or 401.421.5740.
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Robert D. Oster, Esq.

ABA Delegate and Past Rhode
Island Bar Association President

Virtually Seattle

American Bar Association Delegate Report

Midyear Meeting 2022

The 83rd Midyear Meeting of the ABA was held
virtually on February 9-14, 2022. The House of
Delegates met all day on February 14. As usual, the
delegates were welcomed by the host city dignitaries
from Seattle and ABA officers. We were afforded
once again the opportunity to vote on pending
Resolutions on a separate electronic device from
what the meeting was streamed on. One of the
proud highlights of the meeting for me was the
livestream remarks of our own Chief Justice Paul
Suttell, current President of the Conference of
Chief Justices. He noted that responding to the
pandemic’s effect on the administration of justice,
and the drive to combat racial prejudice in the
justice system, were the main focus of his Confer-
ence. He noted a “Blueprint for Racial Justice” was
a model for an initiative of the Conference. His
remarks were received by the Delegates warmly.

Elections for future officers were held and an-
other “first” for the ABA was the election of Mary
L. Smith of Illinois, a member of the Cherokee
Nation and the first Native American President of
the ABA. The ABA has been, and continues to be,
a leader in Diversity, Equality, and Inclusion. The
Delegates were treated to a stimulating panel dis-
cussion on partisan gerrymandering and the threat
it poses to our democracy. Among other important
observations, I learned the derivation of the word
“gerrymander;’ it being a combination of the word
“salamander” whose irregular shape was like the
voting district created by the legislature under a
Governor “Gerry”

As far as substantive Resolutions are concerned,
the House passed a variety of Resolutions: improv-
ing guardianship laws (no doubt given the national
press coverage of the Britney Spears case), veterans’
discharge upgrades recognizing the effects of mental
health on some less than honorable discharges,
transparency of nursing home ownership and
operation, services for lactating mothers who are
attorneys or litigants engaged in the legal system,
the crisis in youth homelessness services, or lack
thereof, and pretrial bail conditions. Given the
national coverage of the last Presidential election
and the vote of the Electoral College, a Resolution
was passed to clarify and codify the process, and
the efforts to restrict the voting process generally
were the subject of some debate. A number of
Resolutions were introduced to combat interna-
tional problems in law such as genocide, ethnic
cleansing, kleptocratic regimes, and war crimes.

A series of Resolutions passed dealing with the
immigration crisis at our southern border and

streamlining immigration procedures while
insuring due process rights of immigrants and
asylum seekers. Residential eviction laws, in light
of the pandemic, were revisited, as well as a
number of criminal law Resolutions dealing with
systemic bias in the courts. A number of Resolu-
tions were also passed concerning the Commission
on Uniform State Laws. This column cannot
possibly cover all the important discussions and
Resolutions that were held regarding these and
other issues and I would invite the Bar to go to
the ABA website for further in-depth coverage.
Although the site is sometimes hard to navigate it
has been improved substantially and is full of inter-
esting information for those who are patient and
tech savvy and even some, like me, who are not.

I attended a number of committee meetings in
addition to and in advance of the House delibera-
tions. The National Caucus of State Bar Associa-
tions, the Nominating Committee of the ABA, and
the New England Bar Association are but a few
of the ABA organizations I belong to, and those
meetings were informative and valuable. In the
past, | have served on a number of committees
including Constitution and Bylaws, Gun Violence,
Solo and Small Law Firm Section, among others,
and I still follow closely their deliberations.

The Annual Meeting of the ABA is scheduled
to be in person in Chicago August 5-9,2022. ABA
Day in Washington, D.C. will have taken place on
April 4,2022 by the time this article is ready for
publication. The opportunity to meet virtually
with our Rhode Island Congressional representa-
tives is another valuable contribution to ABA and
Congressional collaboration. As I write this column,
the nomination to the United States Supreme
Court of its’ first African American female member
with deep Rhode Island connections is being
debated. The ABA Committee on the Federal
Judiciary has endorsed her nomination heartily. In
closing, I would like to invite comment about my
role as ABA Delegate and, as always, I appreciate
fully the privilege and honor it is to be able to
represent the Rhode Island Bar Association at the
ABA. I would encourage members of the Bar to
advance their professional development opportu-
nities by engaging in the variety of ABA programs. ¢

The Bar Journal assumes no responsibility for opinions, statements, and facts
in any article, editorial, column, or book review, except to the extent that, by
publication, the subject matter merits attention. Neither the opinions expressed
in any article, editorial, column, or book review nor their content represent the
official view of the Rhode Island Bar Association or the views of its members.
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Lunch with Legends:

Amato “Bud” DeLuca grew up in Cranston, Rhode Island with
his large Italian American family. Bud earned his bachelor’s
degree from University of Bridgeport in Connecticut in 1968.
Following graduation, he spent two years serving in the United
States Army. After leaving the Army, Bud attended
Suffolk Law School, graduating in 1973. A central
theme of Bud’s career has been serving those in
need. From representing plaintiffs in personal
injury and medical negligence cases, to handling
cases as a volunteer ACLU lawyer, to starting and
growing a public interest law center, Bud has seen
and done almost all of it in his nearly fifty-year
career.

On an unseasonably warm and sunny February
day, we had the pleasure of meeting Bud for
lunch at Café Choklad (more on that in a
moment), which is just steps from Bud’s office.
Here are some excerpts from our conversation
with Bud.

Why law school?

I grew up in a big family in Cranston with an Italian immigrant
father, who did not speak any English. He worked as a baker
and my mother as a footpress. Money was tight, so at our home,
we had a large garden, a goat, and dozens of chickens, which
helped supplement our income. At one point, the city of Cranston
came and told my family that, for whatever reason, we could no
longer keep the goat or the chickens. It was crushing. Nobody
helped us. Nobody stood up for us. And I never forgot that. It’s
not right that people get taken advantage of because they don’t
know their rights, don’t speak the same language, or are just
different from the ones telling them what to do. That’s what
motivated me.

Tell us about your work for the ACLU.

The ACLU in Rhode Island uses volunteer attorneys. I started
volunteering for them early on in my career, and I continue to
do so. Being a lawyer is not about making money, it’s about
making a better world for everyone in it. It is an awesome
responsibility. We have an enormous amount of power to
make a difference in people’s lives, should we choose to. And
we should choose to do so. The systems and institutions tend
to take advantage of people, especially poor people and people
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Amato “Bud” DeLuca

William J. Delaney, Esq.
Cohn & Dussi LLC, Warwick

Paul L. Keenan, Esq.
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of color. As lawyers, we have the responsibility to help protect

them from that. I learned early on that I could do that with

the ACLU-and that’s why I continue to do it. It is rewarding

to help people who are oppressed, or need to speak up, or need
their rights defended, and it makes the world
a better place.

What drew you to Plaintiffs’ work?

I knew early on that representing institutions

is not what I would do. Institutions will always
be able to afford the “best lawyers?” And that
was never going to be me. I’ve been blessed

to represent plaintiffs in personal injury and
medical negligence cases. I love what I do, so

I keep doing it.

What was your most interesting case?

I’ve had many interesting cases, especially in
my role as a volunteer ACLU lawyer. But there
are two that stick out to me the most. The

first is Lynch v. Donnelly, which I argued in
the United States Supreme Court. The case stemmed from a
seasonal holiday display, including a créeche (manger scene) on
government property, which was co-sponsored by the City of
Pawtucket and some local businesses. I represented the ACLU
in the federal court for the inclusion of the créche in the display.
The District Court ruled for the plaintiffs, and the First Circuit
Court of Appeals affirmed. The City of Pawtucket ultimately
appealed to the Supreme Court, which heard the case and
overturned the lower courts’ decisions, ultimately holding that
the First Amendment did not prohibit Pawtucket from including
a créche in its annual Christmas display. The second interesting
case was my representation of Tamerlan Tsarnaev’s wife during
the investigation after the Boston Marathon bombing. It was
unlike any other representation in that we were dealing with the
FBI and the terrorist task force, which had surveillance on her
home and would follow us when we picked her from her home.
It was surreal.

(continued on next page)
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What is the Rhode Island Center for Justice?

Maybe seven or eight years ago, my then-partner (and now
Chief of the Civil Division of the Rhode Island Attorney
General), Miriam Weizenbaum and I were sitting here in this
very same restaurant, Café Choklad, discussing opening an
office in the West End of Providence to do pro bono work.
Miriam said that we could, and should do something bigger.
So, we started meeting with advocacy groups within various
underserved and underrepresented communities and asked them
what they needed, and decided to build an organization based
on what they told us. Once we had that information and knew
what our goals were, we teamed up with Roger Williams Law
School for some office space and some law students to work as
interns. In the last few years, the Center for Justice has grown,
from an operation of one or two lawyers funded by us, to a
self-supported non-profit public interest law center with

Fastcase Tip

internships and fellowships for the best and brightest students
and lawyers from schools around the country, including Roger
Williams. The Center for Justice provides legal assistance to
individuals in a number of practice areas, including housing,
immigration, workers’ rights, criminal justice, education, and
utility shutoffs. I’'m still involved as the chair of the board of
directors, but the growth and success of the Center for Justice
is a testament to the hard work of a great team of passionate
and dedicated professionals. It helps a lot of people and 'm
very proud of what it’s become. ¢

Create a Case Law Alert

In Fastcase, you can receive an email as cases
are published meeting search specifications laid
out via search query and associated filters. Below
is a quick step by step guide to creating a case
law alert.

1. Run the search you wish to use for your case
law alert.

2. On the results page, click the down arrow to
the right of the search bar (and just left of
Jurisdictions and Sources) at the top of the
results page.

3. Click Add as Alert.

4. You can find case law alerts under the Book-
marks, History, Alerts menu (icon is found in the
furthest top right of the results page and looks
like a clock surrounded by a circular line).

Alert emails can be edited for frequency, sent to multiple parties,
sent as a digest, or named. You cannot edit the filters or query
associated with a case law alert; you would simply need to run
a new search and save a new alert.

A case law alert email will-by default—be sent out once per
business day per alert. When you receive a case law alert email
it will contain the newly published cases with hyperlinked titles
to a public facing version of the full text of the case as well as a
case excerpt below each case title showing where your query is
located within said case.

A free member service to all Rhode Island Bar Association attor-
neys, Fastcase’s 24 hours a day, 7 days a week, 365 days a year,
online legal research improves lawyers’ ability to stay current with
the law and provides cost effective client service.

To access Rhode Island Fastcase, connect to the Rhode Island Bar
Association website at ribar.com. As always feel free to contact
customer support with any questions you may have. Support

is available Monday — Friday from 8 am to 9 pm EST and can

be reached by email at support@fastcase.com or by phone at

866.773.2782.
I
last
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In Memoriam

Henry J. Almagno, Esq.

Henry J. Almagno, 79, of Cranston, died on Wednesday, February 16, 2022. Born
in Providence, he was the son of the late Emilio and Nancy (Giarrusso) Almagno.
He was the beloved husband of Elaine (Paliotta) Almagno for 44 years. Henry
was a graduate of Suffolk University Law School and Providence College and had
his own law practice in Rhode Island for 50 years. Besides his wife, he is sur-
vived by his children, Henry J. Aimagno, Jr. and Laura M. Aimagno, his brother
Lawrence Almagno and his wife Deborah, and Barbara Irons and her husband
Thomas. He also leaves behind several nieces and nephews.

Gary E. Blais, Esq.

Gary Ernest Blais, 66, formerly of Scituate, died on March 18, 2022 after a long
illness. Gary was born on November 28, 1955, in Pawtucket, Rhode Island.

He was the son of Ernest W. Blais, Jr. and M. Jeanne Blais. Gary received his
bachelor’s degree from Michigan State University in 1978, and his law degree
at Thomas M. Cooley Law School in 1983. He began practicing law in Rhode
Island in 1984, and served as District Attorney and Chief Legal Counsel for the
Public Utilities Commission from 1988 to 1994. He opened his private practice
in Providence in 1994, which he operated until 2019. Gary is survived by his wife
of 22 years, Michelle Rouleau, his mother M. Jeanne Blais, his sister Susan M.
Blais and brother-in-law Barry Fisher, his stepson John Greene, his daughter-
in-law Ashley Casey, his granddaughter Avery Rose Greene, and his sons Glenn
Archetto, Taylor Blais and Spencer Blais. He was predeceased by his father
Ernest Blais and his granddaughter Aubrey J. Greene.

Joseph L. DeCaporale Jr., Esq.

Joseph Louis DeCaporale, Jr., 77, of Clearwater, FL, formerly of Rhode Island,
died on August 5, 2021. Born in Providence, Rl, he was the son of the late
Joseph and Helen (Balasco) DeCaporale, Sr. Joseph graduated from La Salle
Academy, Providence College, and Suffolk University where he earned his Juris
Doctorate. He practiced law for nearly 40 years in the State of Rhode Island as
a prosecutor, defense attorney, and in private practice. He is survived by his
wife Elaine Audette DeCaporale, their son Paul and his wife Michelle, brother
William “Billy” DeCaporale, and family, father-in-law Paul E. Audette, stepdaugh-
ter Anne-Marie, nine grandchildren, one great-grandchild, and several nieces
and nephews. He is also survived by his former wife Jo-Ann and their children,
Christine, Joseph, and Susan.

J. Ronald Fishbein, Esq.

J. Ronald Fishbein, 89, of Providence, died on Sunday, February 20, 2022. Born
in Boston, he was the son of the late Nathan and Evelyn (Goldberg) Fishbein. Af-
ter receiving a bachelor’s degree in biology from Brandeis University, he earned
a master’s degree in biology from the University of Vermont and Doctorate of
Law Degree from Boston College Law School. Mr. Fishbein was an attorney in
Providence for many years before retiring and was a member of Temple Emanu-
El. He is survived by two nephews, Adam and Joshua Fishbein, and very close
friends Christopher J. Kane, his wife Angela V. Kane, and their son Giovanni J.
Kane of Providence. He was predeceased by his brother Hal R. Fishbein and
seven uncles.

Charles R. Mansolillo, Esq.

Charles R. Mansolillo, 72, of Cranston, died Monday, March 7, 2022. Charles
was born in Providence on March 8, 1949, the eldest son of the late Nicholas W.
and Adeline A. (Marcello) Mansolillo. He was a 1967 graduate of Classical High
School and a 1971 cum laude graduate of Saint Michael’s College, Colchester,
Vermont. In 1985 he received his law degree from Suffolk University Law School
and was admitted to the practice in RI. He pursued graduate studies in theology
at the former Weston Jesuit School of Theology, Cambridge, Massachusetts. In
1973 Charles began his career in Rhode Island state and local government as
the youngest member of the Providence delegation in the General Assembly.
Beginning in 1975 he served as a Councilman and subsequently as Chief of
Staff to Mayor Vincent A. Cianci, Jr.; and as a member of the Commission that
authored the Providence Home Rule Charter. In 1986, Charles was the
Republican nominee for Mayor of Providence. Charles returned to state

government in 1987 as legal counsel in the Department of Children and Their
Families. Subsequently, he was appointed Director of the Governor’s Office of
Housing, Energy and Inter-governmental Relations by Governor DiPrete, and later
as the Governor’s Policy Director. In 1991, Charles rejoined Providence city
government as Deputy City Solicitor, and thereafter, in 1992, was appointed City
Solicitor by Mayor Cianci. Upon Completion of his tenure in 2003 the Providence
City Council, in recognition of his service, conferred on him the honorific title of
City Solicitor Emeritus. Charles served as chairman of the board of directors of
the Providence anti-poverty agency ProCAP, Inc., and as a trustee of the
Providence Public Library. He also served as chairman of the board of the
Providence Catholic Schools Collaborative. Charles leaves behind four brothers,
Robert N. Mansolillo (Nancy) of Nashua, NH, John M. Mansolillo (Marlene) of
North Providence, Nicholas W. Mansolillo of Orlando, FL, and James P Mansolillo
(Lauren) of Cranston; and several nieces and nephews.

Edward Marcaccio, Esq.

Edward Marcaccio, 89, died on Friday, March 4, 2022. He was the husband of
the late Rose (DiTommaso) Marcaccio. Born in Providence, he was the son of
the late Thomas and Delia (Pontarelli) Marcaccio. Ed was a graduate of Brown
University in 1954. Upon graduation from Boston University School of Law, he
practiced in Providence for decades with his father and brother. Ed is survived by
his sons, Edward J. Marcaccio, MD and his wife Beth, and Paul T. Marcaccio, MD
and his wife Donna; a brother, John Marcaccio, MD, several grandchildren and a
great-grandson. He was predeceased by his brother Thomas Marcaccio.

Keven A. McKenna, Esq.

Keven A. McKenna, 77, of Providence, died on Friday, March 4, 2022. Born in
Westerly, he was the oldest son of the late Eugene and Rita (Alexander) McKen-
na. A graduate of Westerly High School, Keven went on to Georgetown University
and afterward obtained an MPA from Syracuse University. Keven then went on to
graduate from Georgetown Law School and passed the Foreign Service Officer
Exam. Keven had a prolific career as a lawyer and public servant, including serv-
ing as a Providence Municipal Court Judge, State Assemblyman, and many posts
in Washington and within the State government. He was a parishioner of Blessed
Sacrament Church in Providence, a member of the Knights of Columbus, and
The Friendly Sons of St. Patrick. He was also a member of the American Judges
Association. Keven is survived by his children, Sean K. McKenna of Middletown,
Christopher B. McKenna (Maureen) of Pawtucket, Damian A. McKenna (Jessica)
of Lafayette, CA, Mary-Kathryn Aranda (Victor) of Dedham, MA, and Joseph M.
McKenna of Tempe, AZ, his siblings, Marylen McKenna, Ward McKenna (Mary
Beth), Gregory McKenna (Maril), and Roberta Palmer (Bill), eleven grandchildren,
and one great-grandchild.

Charles J. Reilly, Esq.

Charles J. “Chuck” Reilly, 70, of Providence and Palm Beach Gardens, FL, died
on December 15, 2020. He was the husband of Barbara (Bouffard) Reilly. Born
in Pawtucket, he was the son of Thomas J. Reilly, Sr., and Florence (McKenna)
Reilly. As principal and founder of Reilly Law Associates in Providence, Chuck
specialized in the practice of tax law. He graduated from St. Raphael’s Academy
in 1968 and Providence College in 1972 where he majored in accounting. He
began his professional career as an agent with the Internal Revenue Service in
Providence but was promoted to the level of Appellate Conferee and transferred
to the Boston office. While there, he completed the requirements for becoming
a Certified Public Accountant. He subsequently earned his law degree at Suffolk
University. Chuck was admitted to practice law in Rhode Island. In addition,

he was admitted to practice before the District Court of Rl, the U.S. Tax Court,
the U.S. Court of Appeals, the U.S. Claims Court, and the U.S. Supreme Court.
In 2018, he received the Albert Nelson Marquis Lifetime Achievement Award.
Charles is survived by his daughter, Kristen R. Alberione (and her husband,
Lucas) of Rehoboth, MA, sister, Barbara Faulkner of Taunton, MA, sister, Sue
Geraghty of Providence, brother, Thomas J. Reilly, Jr., of Providence, brother,
Kevin Reilly of Alexandria, VA, and several grandchildren. He was preceded in
death by his daughter, Elizabeth K. Reilly.
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Ada Sawyer Centennial Celebration

We had a terrific plan: a celebration of Ada Sawyer on the
100th anniversary of her passing the Rhode Island Bar Exam
in September 1920 and becoming Rhode Island’s first female
lawyer. There would be a gala dinner with presentations by
judges and people who knew Ms. Sawyer toward the end of
her long career and members of her family to share the night.

However, as Robert Burns once said, “The best-laid schemes
o’mice an’ men gang aft a-gley”

Enter the COVID-19 pandemic, and our October 2020 date
was postponed to March 2021 and then postponed again.

We find ourselves farther removed from Ms. Sawyer’s 100th
Denise C. Aiken, Esq. Anniversary than we could ever have foreseen.

Providence While we are much disappointed in missing our opportunity
to celebrate Ms. Sawyer’s accomplishments and her opening
doors for other women, we will have time to honor her during
the Bar Association Annual Meeting Luncheon on Friday,

June 24th.

We are proud to announce that amid the usual Friday Lun-
cheon activities, we will honor Ms. Sawyer as she is inducted
into the RI Heritage Hall of Fame. I hope to see you there!

Ada Sawyer, Esq.

Establish Yourself As An Expert Looking to Post or Search

in An Area of Law for a Job in the Legal Field?

You have a lot to share, and your colleagues appreciate learning

from you. We are always in need of scholarly discourses and
articles, and we also encourage point-counterpoint pieces. Or,

if you have recently given, or you are planning on developing a
Continuing Legal Education seminar, please consider sharing

your information through a related article in the Rhode Island Bar
Journal. While you reached a classroom of attorneys with your CLE
seminar, there is also a larger audience among the over 6,500
lawyers, judges, and other Journal subscribers, many of whom are
equally interested in what you have to share. For more information
on our article selection criteria, please visit the Bar’s website,
under News and Bar Journal, and click Bar Journal Homepage.
The Editorial Statement and Selection Criteria is also on page 4

of every issue. Please contact Communications Director Erin Cute
at 401-421-5740 or ecute@ribar.com if you have any questions.

The Rhode Island Bar Association’s Career Center is operated by
YourMembership.com. At no charge, Bar members may: search

and quickly apply for relevant jobs; set up personalized Job Alerts
for immediate notification any time a job is posted matching your
skills and/or interests; create an anonymous job seeker profile or
upload your anonymous resume allowing employers to find you; and
access job-searching tools and tips. For a fee, employers may place
job openings; search our resume database of qualified candidates;
manage jobs and applicant activity right on our site; limit appli-
cants to those who meet your requirements, and fill openings more
quickly with talented legal professionals. For more information, visit
the Bar’s website at ribar.com and click Career Center under the
list of Quick Links.
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Caption This!
Contest

We will post a cartoon

in each issue of the
Rhode Island Bar
Journal, and you,
the reader, can
create the punchline.

"

—
=

How It Works: Readers are asked to consider what's happening in the
cartoon above and submit clever, original captions. Editorial Board staff
will review entries, and will post their top choices in the following issue
of the Journal, along with a new cartoon to be captioned.

How to Enter: Submit the caption you think best fits the scene depicted
in the cartoon above by sending an email to ecute@ribar.com with
“Caption Contest for May/June” in the subject line.

Deadline for entry: Contest entries must be submitted by
June 1st, 2022.

By submitting a caption for consideration in the contest, the author grants the Rhode
Island Bar Association the non-exclusive and perpetual right to license the caption to
others and to publish the caption in its Journal, whether print or digital.

May Compare & Contrast Free,

Non-Credit Program:
Electronic Signatures

The next session in the, FREE, non-credit, technology pro-
gram series, Compare & Contrast, is scheduled for Friday
May 13th at 12:30 pm via Zoom and will focus on digital
marketing. In this session, Jared Correia of Red Cave Law
Firm Consulting and Attorney Mike Goldberg, co-chair of
the Bar’s Technology in the Practice Committee, will review
their top tips for digital marketing and generating new cli-
ents in the digital age, and take questions on the subject.

This quick (30 minute) and free presentation will get you
the information you need to make an informed choice.
Please click here to register for the program via Zoom.

This series will review different law-related products and
services and each webinar will be focused on a particular
topic. In just 30 minutes, Jared will discuss what makes
the most sense for members depending on practice size
and budget. All sessions will be recorded and available to
view free of charge on the Bar’s Law Practice Manage-
ment page on ribar.com.

Winning caption for
March/April

"I don't care how many

lawyers you've replaced,

it’s still against the law."
LEE GREENWOOD, ESQ.

|

Lawyers on
the Move

Jeffrey S. Brenner, Esq., partner at
Nixon Peabody LLP, will lead the firm’s
newly established nationwide Construc-
tion & Real Estate Litigation practice.
401-454-1042
jbrenner@nixonpeabody.com
nixonpeabody.com

Gene M. Carlino, Esq., partner at
Pannone Lopes Devereaux & 0’Gara
LLC, was recently elected as a Fellow
of The American College of Trust and
Estate Counsel.

401-824-5100
gmcarlino@pldolaw.com

pldolaw.com

Patrick A. Guida, Esq., partner at Duffy
& Sweeny, LTD, was recently elected
President of the American College of
Commercial Finance Lawyers.
401-455-0700
pguida@duffysweeney.com
duffysweeney.com
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Off Right!

Often referred to as the most important
meal of the day, eating breakfast can
have a noticeable impact on your
performance throughout your day.
Because breakfast helps to restore and
boost glucose, eating in the morning
can contribute to better memory and
concentration levels, as well as improve
your mood and lower your stress levels.

Don't Break the Chain

rt Your Summer

6 Habits to Help Form a Healthier You

S

Make a Good First Impression

First impressions can be nearly impossible to
reverse or undo, and they often set the tone for
the relationship that follows. After only 5
seconds, many people have already created an
impression of you because of the way you dress
and your body language. How can this
disadvantage be overcome? Be aware that the
“impression time window” is short. Use a sincere
smile, give direct eye contact, be a patient
listener, and watch the handshakes!

The concept called “don't break the chain” is

a motivational construct that can help you
reach a goal that can easily fall prey to
procrastination. The idea is, you should spend
time working on your goal at least once a day.
Once the task is complete you mark an “X”
through that day on the calendar. The more
X's we see on the calendar, the more
motivated we feel. Whether it's spending three
minutes or a full day working on your goal,

don't break the chain.

Working in the office can be tough,
especially when it's beautiful outside
and you'd rather be enjoying the
outdoors. When you can't be outside,
bring some of the outdoors in. Plants
can help freshen up your work area,
improve air quality, reduce stress, and
can hové"“posi’rive psychological

benefits as well.

It's important to establish healthy work

habits when working from home. Keep a

routine that starts with getting dressed
and doing most of what you would

normally do if you were heading out the
door to work. Getting dressed and

presenting your best self, even if alone,

can help you feel engaged and
energized and increase your
productivity.

Could You Be Depressed
and Not Know It?

Depression can take hold gradually, without a
person realizing that depressive thoughts and
feelings are increasingly dominating their life.
But no matter how hopeless you feel, you can
get better. If you think you need help, visit our
website ribar.com to learn how Rl Bar
Association members can receive confidential
assistance through the Lawyers Helping Lawyers
Committee and Coastline EAP.




AWPAY | love LawPay! I'm not sure why

| waited so long to get it set up.

— Law Firm in Ohio

AN AFFINIPAY SOLUTION

Trusted by 50,000 law firms, LawPay is a simple, secure

Member solution that allows you to easily accept credit and
Benefit

eCheck payments online, in person, or through your
Provider

favorite practice management tools.

22% increase in cash flow with online payments

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA

62% of bills sent online are paid in 24 hours

Trust Payment
|OLTA Deposit

New Case Reference

*kkk kkkk kkkk 9995 *kk

TOTAL: $1,500.00

VISA ‘ @ 8 LawPay

eChecke DISCOVER

PAYMENT \ : | Get started at
RECEIVED ® lawpay.com/riba

877-947-2631
—

Data based on an average of firm accounts
receivables increases using online billing solutions.

LawPay is a registered agent of Wells Fargo Bank N.A.,
Concord, CA, Synovus Bank, Columbus, GA.,
and Fifth Third Bank, N.A., Cincinnati, OH.


https://lawpay.com/member-programs/rhode-island-bar/



