
Rhode Island Bar Association Volume 73. Number 4. January/February 2025

Rhode Island Bar Journal

Why Loper Bright Should Not Change the 
Practice of Administrative Law in Rhode 
Island
Lessons Learned from A Not So Public 
‘Mismatch’: Firearms, Toolmark Analysis, 
and Rhode Island’s Publicly Funded Crime 
Laboratories
Protecting Your Practice: Understanding 
the SS7 Vulnerability



Editor In Chief, Eric D. Correira, Esq., LLM

Editor 
Erin Cute

Editorial Board
Victoria M. Almeida, Esq.
Christina M. Behm, Esq.
William J. Delaney, Esq.
Nicole P. Dyszlewski, Esq.
Kayla A. Faria, Esq.
Michael B. Forte Jr., Esq.
Timothy A. Gagnon, Esq.
Jenna Giguere, Esq.
Christina A. Hoefsmit, Esq.
Tobias Lederberg, Esq.
Christopher J. Montalbano, Esq.
Steven M. Richard, Esq.
Tamera N. Rocha, Esq.
Julie Ann Sacks, Esq.
Angelo R. Simone, Esq.
Hon. Brian P. Stern
Kenneth J. Sylvia, Esq.

RHODE ISLAND BAR ASSOCIATION
LAWYER’S PLEDGE 
As a member of the Rhode Island Bar Association,
I pledge to conduct myself in a manner that will 
reflect honor upon the legal profession. I will treat 
all partici pants in the legal process with civility. 
In every aspect of my practice, I will be honest, 
courteous and fair.

Association Officers
Christopher S. Gontarz, President
Patrick A. Guida, President-Elect
Dana M. Horton, Treasurer
Holly R. Rao, Secretary

Executive Committee Members
Nicole J. Benjamin, Esq.
Eric D. Correira Esq., LLM
Cassandra L. Feeney, Esq.
Jenna Giguere, Esq.
Amy H. Goins, Esq.
Michael Martin Goldberg, Esq.
Sarah Oster Kelly, Esq.
Kathleen Wyllie, Esq.

Executive Director
Kathleen Bridge

Direct advertising inquiries to the Editor, Erin 
Cute, Rhode Island Bar Journal, 41 Sharpe Drive, 
Cranston, RI 02920, (401) 421-5740.

USPS (464-680)ISSN 1079-9230
Rhode Island Bar Journal is published bimonthly  
by the Rhode Island Bar Association,  
41 Sharpe Drive, Cranston, RI 02920.

PERIODICALS POSTAGE PAID AT PROVIDENCE, RI

Subscription: $30 per year

Postmaster
Send Address Correction to:
Rhode Island Bar Journal
41 Sharpe Drive
Cranston, RI 02920

ribar.com

 3  Navigating the Era of Artificial Intelligence in Law

 4  Build your Client Base and Serve Your Community 
with the Bar’s Lawyer Referral Service!

 6 Rhode Island Bar Foundation Spotlight

 7  Serve Your Community with the Bar’s Volunteer 
Lawyer Program!

 7 Stay Connected

 8 IOLTA Honor Roll Banks

 9  Rhode Island Bar Foundation Seeks Law School 
Scholarship Applicants

 11 2024 Rhode Island Constitution Day

 12  Seeking Law Related Education Program Attorney 
Volunteers: Update Your Preferences Today!

 12  Combine Profit & Public Service in 2025  
with LRS

 14 Ethics Advisory Panel

 15  Superior Court Bench/Bar Committee Sponsors 
Technological Competence CLE

 19  Now Accepting 2025 Rhode Island Bar Award 
Nominations

 20  House Of Delegates Letters of Interest –  
Due February 21, 2025

 21 Honor Roll

 22 Lawyers Helping Lawyers

 22 SOLACE

 23 Bar Association Mentor Programs

 27 Establish Yourself as a Thought Leader! 

 27 Thanks to Our CLE Speakers

 29  Continuing Legal Education Seminars

 32 In Memoriam

 33 Help Us Grow Our List Serve

 34 Online Attorney Resources (OAR)

 34  Looking to Post or Search for a Job in the  
Legal Field?

35  Cartoon

35  Lawyer on the Move

 35 RIBA DEI Committee Call to Action!

 35 Advertising Index

 BC CorpCare – Your Lawyers Assistance Program

FEATURES

Articles
 5  Why Loper Bright Should Not Change the Practice of Administrative Law  

in Rhode Island
  Katherine B. Savage, Esq.

 13  Lessons Learned From A Not So Public ‘Mismatch’: Firearms, Toolmark 
Analysis, and Rhode Island’s Publicly Funded Crime Laboratories

  Michael A. DiLauro, Esq.

 25 TECH TIPS: Protecting Your Practice: Understanding the SS7 Vulnerability
  Nicholas Matlach, Esq.

Front Cover Photograph by Brian McDonald   Nightingale-Brown House, Providence Built in 1792 for Captain Joseph Nightingale 
and later home to the Brown family for over a century, the Nightingale-Brown House is an example of Federal-style architecture. 
Restored to its 18th-century grandeur, this 19,000-square-foot National Historic Landmark now houses the John Nicholas Brown 
Center for American Civilization and welcomes visitors for tours.

https://www.ribar.com


Navigating the Era of Artificial Intelligence in Law

Christopher S. Gontarz, Esq.
President
Rhode Island Bar Association

“...AI tools are a 
first draft, not the 
final product.”

Artificial intelligence (AI) has become an integral 
part of our daily lives, profoundly transforming  
various aspects, including the practice of law.  
It has been a major topic of discussion at the  
last two National Conferences of Bar Presidents 
as well as the recent New England Bar Association 
Annual Meeting in October 2024. An executive 
order1 issued in October 2024 by the Rhode  
Island Supreme Court has established the Com
mittee on Artificial Intelligence and the Court, 
chaired by Justice Erin Lynch Prata and Justice 
Brian Stern, to examine artificial intelligence and 
its impact on the practice of law. In the same 
month, President Biden issued the first national 
security memorandum detailing how national  
security institutions should use and protect arti
ficial intelligence technology.2

As Chief Justice John Roberts of the United 
States Supreme Court noted in his annual report3 
released on December 31, 2023, AI “obviously  
has great potential to dramatically increase  
access to key information for lawyers and non
lawyers alike.”

There are essentially two models of AI, non
generative and generative. Nongenerative AI 
models perform computations based on input data 
and focus on tasks such as classifications, predic
tions, and decisionmaking. Generative AI can 
generate text, images, videos, or other data using 
generative models, often in response to prompts. 
Examples are ChatGPT, Vincent AI, and chatbots.

Chief Justice Roberts focused on artificial intel
ligence after ChatGPT, an AI tool, passed several 
law school exams at the University of Minnesota.4

The use of AI can also be fraught with peril. 
In June 2023, a US District Court Judge imposed 
sanctions on two New York lawyers who submit
ted a legal brief that included six fictitious case 
citations generated by an AI chatbot. In imposing 
sanctions, the Judge noted the Code of Profession
al Responsibility imposes a gatekeeping role on 
attorneys to ensure the accuracy of their filings.5

There are nine significant Ethics opinions on 
generative artificial intelligence and the Rules of 
Professional Responsibility. They are ABA Formal 
Opinion 512; California – Practical Guidance For 
the Use of Generative Artificial Intelligence in the 
Practice of Law; D.C. Bar Ethics Opinion 388;  

Florida Bar Ethics Opinion 241; Report and Rec
ommendations of the New York State Bar Associa
tion Task Force on Artificial Intelligence; New York  
City Bar Formal Opinion 202405; Philadelphia 
Bar Association Joint Formal Opinion 2024200; 
State Bar of Michigan Ethics Opinion JI155; and 
West Virginia Legal Ethics Opinion 2401.

All of the noted opinions emphasize the follow
ing rules of the Code of Professional Responsibility  
to be considered when utilizing AI.

Rule 1.6 Duty of Confidentiality
Without client consent a lawyer must not input 

confidential client information into any generative 
AI system that will share the inputted confidential 
information with third parties.

Rules 1.7 through 1.12 Conflicts of Interest
Lawyers must ensure that the system implements  

any ethical screens required under the Rules.

Rule 1.1 & 1.3 Duties of Competence and Diligence
Lawyers must be aware that generative AI may 

include information that is false, inaccurate or 
biased.

Rules 7.1 & 7.3 Advertising and Solicitation
AI cannot be used in a way that would circum

vent the rules regarding marketing and solicitation.

Rule 8.4 & 1.2(d) Duty to Comply with the Law
Lawyers need to be aware of privacy laws, 

crossborder transfer data transaction laws, intel
lectual property and cybersecurity concerns.

Rules 5.1, 5.2, 5.3 & 8.4 Duty to Supervise  
Lawyers and Non-Lawyers

Supervising lawyers must establish clear policies  
regarding permissible uses of AI and ensure subor
dinates conduct complies with the Rules.

Rules 1.4 & 1.2 Communication Regarding  
Generative AI Use

Lawyers should consider disclosing to the client 
the intent to use AI that is not routinely used as 
part of the representation.
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Rules 1.2(c), 3.1, 3.3 & 1.16 Candor Toward the 
Tribunal

Generative AI has fabricated or “hallucinat
ed” precedent. Lawyers need to check rules and 
orders issued by the Court that may necessitate 
the disclosure of AI.

Rule 1.5 Charging for Work Produced by AI 
and AI Costs

Lawyers must not charge hourly fees for 
the time that would otherwise have been spent 
absent the use of generative AI.

Rule 8.4 Prohibition on Discrimination
Lawyers need to be aware of possible biases 

and the risks they may create when using AI to 
screen potential bots or employees.

All members of the Rhode Island Bar have 
free access to Fastcase, which offers access to 
cases, statutes, and regulations. In November 
2024, members gained access to vLex Fast
case, a global legal intelligence company that 
includes an upgrade featuring some capabilities 
of Vincent AI, a research assistant to enhance 
your legal research. According to the develop
ers, Vincent is primarily a RetrievalAugmented 
Generation (RAG) tool. Unlike traditional gen
erative AI, Vincent retrieves information from 
authoritative sources in real time, synthesizing 
and summarizing it for the user. This reduces 
the risk of bias and ensures accuracy by focus

ing on wellestablished legal authorities.
The Continuing Legal Education (CLE) 

Committee of the RIBA is committed to priori
tizing programming on AI and its impact on 
the legal profession to ensure our members stay 
informed of developments and advancements 
in this rapidly advancing field. And remember, 
members may contact Jared Correia, our Law 
Practice Management Consultant, who is avail
able for virtual consultations free of charge 
to answer questions about using practical AI 
software tools. Additionally, the Law Practice 
Management page on the Bar’s website features 
noncredit programs on three popular AI tools 
that members can view at their convenience.

We have entered the Artificial intelligence 
era, and while the courts and bar associations 
continue to assess the fastevolving challenges 
using AI, there are many implications that may 
affect how you utilize it. The best advice I’ve 
heard from AI experts is that all AI tools are 
a first draft, not the final product. Attorneys 
must carefully review and analyze any data 
generated by AI when doing their research.

ENDNOTES
1 RI Supreme Court Executive Order No. 2024-03.
2 The New York Times, October 25 2024, page A18.
3 2023 Year-End Report on the Federal Judiciary.
4 Samatha Kelly, CNN BusiNess, January 2023.
5 Mata v. Avianca, 1:22-cv-1461 PKC, US District 
Court for Southern District of NY. ◊
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Why Loper Bright Should Not Change the Practice  
of Administrative Law in Rhode Island
This article is a special project by a participant of the 2023–2024 Leadership Academy, developed with  
feedback and edits from their mentor. It reflects the dedication and growth fostered within our program.  
We are proud to showcase the hard work and insights of our future leaders.

Katherine B. Savage, Esq.
Hinckley Allen
Providence

On June 28, 2024, the United States Supreme 
Court overruled its holding in Chevron U.S.A.  
v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984) in a 62 decision. For 40 years, 
Chevron stood for the proposition that, where 
Congress has delegated power to an agency 
through statute, but the statute itself is silent or 
ambiguous with respect to a specific issue, review
ing courts should defer to the agency’s statutory 
interpretation so long as it is based on a permissi
ble construction of that statute.1 In the consolidat
ed cases of Loper Bright Enterprises v. Raimondo 
and Relentless, Inc. v. Dep’t of Commerce (“Loper 
Bright”), the Court held that the Administrative 
Procedures Act, 5 U.S.C. § 551 et seq. (the “federal 
APA”), prohibits courts from deferring to agency 
interpretations on any question of law. It found 
that “Chevron defies the APA’s command that the 
reviewing court—not the agency whose action it 
reviews—is to decide all relevant questions of law 
and interpret…statutory provisions.”2

This article analyzes the Loper Bright decision 
and explains why it is unlikely to change the prac
tice of administrative law in Rhode Island.

I. Loper Bright and Relentless
The Petitioners in both Loper Bright and Re-

lentless challenged the National Marine Fisheries 
Service’s (“NMFS”) adoption of a new rule requir
ing certain vessels to pay for thirdparty observers  
to accompany them on fishing trips to collect 
data about the health of herring fisheries. Relying 
on Chevron, the federal district courts granted 
summary judgment in favor of the NMFS, finding 
that its interpretation of the statute was reason
able. On appeal, the D.C. and First Circuit Courts 
affirmed, finding that the statute was silent on the 
question of who should pay for the monitoring 
costs and noting that NMFS’s interpretation was 
reasonable because, when an agency establishes 
regulatory requirements, regulated parties gener
ally bear the costs of compliance.

The Supreme Court granted the petitions for 
certiorari, but expressly declined to hear argu
ments about the facts underlying these disputes. 
Instead, the Court asked the parties to brief a 
single question: “Whether the Court should 
overrule Chevron or at least clarify that statutory 

silence concerning controversial powers expressly 
but narrowly granted elsewhere in the statute does 
not constitute an ambiguity requiring deference to 
the agency.”3

A. The Chevron Two-Step
In Chevron v. Natural Resources Defense Coun-

cil, Inc., the United States Supreme Court articu
lated a twostep process for determining whether 
to uphold or reverse an agency’s interpretation of 
its own statute. First, the court must determine 
whether Congress has directly and unambiguously 
spoken to the precise question at issue. If so, then 
“that is the end of the matter,” and the agency as 
well as the court must give effect to the unam
biguously expressed intent of Congress.4 If not, 
however, then the Court must decide whether the 
agency’s interpretation is based on a permissible 
construction of the statute. If it is, then the court 
must defer to the agency’s interpretation because 
the decision as to the meaning or reach of the  
statute involves reconciling conflicting policies, 
and a full understanding of the force of the  
statutory policy in the given situation depends 
upon specialized knowledge about the regulated 
subject matter.5

B. Majority Opinion
In Loper Bright, the Court overruled the “inter

pretive methodology” articulated in Chevron, but 
expressly preserved the holdings of all the cases 
that have already been decided using the Chevron 
twostep.

 Chevron is overruled. Courts must exercise  
their independent judgment in deciding whether  
an agency has acted within its statutory author
ity, as the APA requires. Careful attention to 
the judgment of the Executive Branch may help 
inform that inquiry. And when a particular 
statute delegates authority to an agency con
sistent with constitutional limits, courts must 
respect the delegation, while ensuring that the 

The Bar Journal assumes no responsibility for opinions, statements, and facts 
in any article, editorial, column, or book review, except to the extent that, by 
publication, the subject matter merits attention. Neither the opinions expressed 
in any article, editorial, column, or book review nor their content represent the 
official view of the Rhode Island Bar Association or the views of its members.

“This suggests 
that Rhode Island’s 
indepen dent body 
of law developed 
before Chevron was 
decided and that 
Rhode Island has 
never adopted  
Chevron into that 
body of law.”
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agency acts within it. But courts need not and under the APA 
may not defer to an agency interpretation of the law simply 
because a statute is ambiguous.6

As indicated by the emphases, the Court’s holding is based on 
its analysis of the specific language in the federal APA. Section 
706(2)(A) of the federal APA states, in pertinent part:

 To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, in
terpret constitutional and statutory provisions, and determine 
the meaning or applicability of the terms of an agency action.

The Court found that this provision codified the “unremarkable, 
yet elemental proposition” that “courts decide legal questions by 
applying their own judgment.”7

To bolster its interpretation, the Court contrasted subsec
tion (2)(A), cited above, against a later subsection (2)(E), which 
“mandate[s] that judicial review of agency policymaking and 
factfinding be deferential.”8 According to the Court:

 In a statute designed to ‘serve as the fundamental charter of 
the administrative state,’…Congress surely would have articu
lated a similarly deferential standard applicable to questions 
of law had it intended to depart from the settled preAPA 
understanding that deciding such questions was ‘exclusively  
a judicial function.’9

The Court found that the “default” level of judicial review at  
the time the federal APA was enacted in 1946 was de novo 
review for questions of law and deferential for questions of fact. 
(The majority does not consider what standard of review applies 
to mixed questions of law and fact).
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Help Our Bar Foundation Help Others

Rhode Island Bar Foundation

RHODE ISLAND BAR FOUNDATION GIFT

PLEASE PRINT

My enclosed gift in the amount of $ 

Please accept this gift in my name

or

In Memory of 

or

In Honor of 

Your Name(s) 

Address 

City/State /Zip 

Phone ( in case of questions) 

Email: 

Please mail this form and your contribution to:

Rhode Island Bar Foundation

41 Sharpe Drive

Cranston, RI 02920

Questions? Please contact Theresa Gallo at 421-6541

or tgallo@ribar.com

Grantee Organization Spotlight

RIBA PRO BONO PROJECT

The primary objective of the Pro Bono Project is to 
provide critically needed legal assistance to indi-
gent clients in priority areas of civil law. Many of the 
requests from the public for pro bono legal assistance 
are in the areas of family law, housing, bankruptcy/
collections, guardianships, consumer, & foreclosure.

“The financial support from the IOLTA grant pro-
gram to the Rhode Island Bar Association’s Pro Bono 
Project reinforces and strengthens the Bar’s mission 
of extending and increasing access to justice for our 
neediest Rhode Islanders. With this support and the 
continued dedication and commitment of volunteer 
attorneys, many more of our lowest income individu-
als and families can have the opportunity to be fairly 
represented when facing a legal crisis.”

—  Susan Fontaine, PUBLIC SERVICES DIRECTOR

Rhode Island  
Bar Foundation Spotlight

6 January/ February 2025  Rhode Island Bar Journal

https://ribar.com/UserFiles/RI_Bar_Foundation_Form.pdf


The Court appears to be returning to Skidmore deference, 
noting that while judges may not defer to agency interpretations 
on question of law, they may consult agency interpretations as 
“a body of experience and informed judgment to which courts 
and litigants may properly resort for guidance.’”10 Because 
judges can seek guidance from agency interpretations—which 
are premised on their unique knowledge as experts in the 
field—the majority argues that “delegating ultimate interpretive 
authority to agencies is simply not necessary to ensure that the 
resolution of statutory ambiguities is well informed by subject 
matter expertise.”11

The majority also states that, if overturning Chevron is a 
mistake, then Congress and the Executive Branch “are of course 
always free to act by revising the statute.”12 That argument loses 
integrity when, a few pages later, the majority argues that there 
is no reason the Court must “wait helplessly for Congress to 
correct our mistake” in Chevron.13 Other than this one sentence, 
the Court does not acknowledge the arguments that Congress, 
by living with Chevron for over forty years, ratified its “inter
pretive mythology” and legislated against that backdrop.

On the issue of stare decisis, the Court found that Chevron 
“undermined the very ‘rule of law’ values that stare decisis exists 
to secure” while also preserving all prior holdings that relied on 
the Chevron framework. The Court justifies this doublespeak 
by arguing that “[m]ere reliance on Chevron…is not enough to 
justify overruling a statutory precedent.”14

Justices Thomas and Gorsuch wrote separate concurrences, 
both of which (1) focused on the issue of stare decisis and (2) 
argued that Chevron violated the separation of powers doctrine. 
There are two key takeaways from these concurrences. First, 
both justices would have made the Loper Bright decision a con
stitutional ruling, rather than a statutory ruling, which would 
have more farreaching consequences (though perhaps not  
in Rhode Island). Second, Justice Thomas implies that agency  
policymaking of any kind amounts to an unconstitutional  
exercise of the legislative powers vested in Congress.15

Justice Kagan’s dissent, in which Justices Sotomayor and 
Jackson joined, powerfully refutes every portion of the major
ity’s holding. The key takeaway from her dissent is that the 
questions arising from ambiguous statutes are not legal ques
tions—they are subject matterspecific questions. She explains:

 Deciding when one squirrel population is ‘distinct’ from 
another…requires knowing about species more than it does 
consulting a dictionary. How much variation of what kind—
geographic, genetic, morphological, or behavioral—should 
be required? A court could, if forced to, muddle through 
that issue and announce a result. But wouldn’t the Fish and 
Wildlife Service, with all its specialized expertise, do a better 
job of the task[?].16

Justice Kagan’s rationale is relevant because, historically, Rhode 
Island courts have relied heavily on agency expertise when 
reviewing agency statutory interpretations.

II. Impact on Rhode Island
Loper Bright is unlikely to significantly change the practice 

of administrative law in Rhode Island for four reasons. First, 
the Loper Bright decision is a statutory decision that overrules 
Chevron based on the Court’s reading of Section 706 of the 
federal APA, which is distinguishable from the Rhode Island 
Administrative Procedures Act (“RI APA”) on the dispositive 

Attorney Amanda Wuoti, a member of 
the Volunteer Lawyer Program (VLP), 
enthusiastically supports the program. 
“As a corporate attorney who primar-
ily works from home, the VLP not only 
affords me the opportunity to interact 
with and help my community, it also 
refreshes legal doctrine that has gone 
stagnant since bar prep. The VLP has 
shown me that pro bono service is ex-
cellent for the mind and soul and often 
reminds me why I went to law school.”
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issue. Second, Rhode Island courts have developed an indepen
dent body of law governing review of agency interpretations 
of ambiguous statutes that is not dependent on Chevron or its 
progeny. Third, the standard of review announced in Loper 
Bright is substantially similar to the standard of review Rhode 
Island courts already employ when reviewing agency interpreta
tions of statutes, except that Rhode Island courts are willing 
to rely on and accord deference to agency expertise where the 
Loper Bright Court was not. Fourth, even when Rhode Island 
courts have invoked Chevron, those decisions did not represent 
an adoption and incorporation of Chevron as an essential part 
of Rhode Island’s independent body of law; those citations 
are supplemental support for the court’s holding. For all these 
reasons, the Loper Bright decision should not change the way 
Rhode Island courts review agency actions.

A. The RI APA is distinguishable from the federal APA on  
the issue that was dispositive in Loper Bright

The Loper Bright decision is a statutory decision that over
rules Chevron based on the Court’s reading of Section 706 of 
the federal APA. The extent to which Loper Bright will change 
the way Rhode Island courts review agency decisions under the 
RI APA therefore depends on whether the specific text the Court 
analyzed and interpreted in Section 706 is also present in the  
RI APA. As explained below, there are meaningful differences 
between the federal APA and the RI APA on the precise issue 
that was dispositive in Loper Bright.

In Loper Bright, the Court found that Section 706(A)(2)  
of the federal APA prohibits courts from deferring to agency 
statutory interpretations, stating:

 [The federal APA] specifies that courts, not agencies, will 
decide ‘all relevant questions of law’ arising on review of 
agency action…even those involving ambiguous laws—and 
set aside any such action inconsistent with the law as they  
interpret it. And it prescribes no deferential standard for 
courts to employ in answering those legal questions.17

Section 706 outlines the courts’ “scope of review” of agency 
actions, and opens with this statement: “To the extent neces
sary to decision and when presented, the reviewing court shall 
decide all relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or applicabil
ity of the terms of an agency action.”18 As the majority notes, 
section 706(2) “further requires courts to ‘hold unlawful and set 
aside agency action, findings, and conclusions found to be not in 
accordance with law.”19 Thus, from the outset, section 706 places 
a judge’s power—and its mandatory exercise of that power—
at the center of the conversation. The court “shall decide all 
relevant questions of law” and “[t]he reviewing court shall…set 
aside agency action, findings, and conclusions” that are defective 
in one of six enumerated ways.20

This language differs from the RI APA. The analogous section 
of the RI APA, outlining “judicial review of contested cases,”  
begins: “The court shall not substitute its judgment for that  
of the agency as to the weight of the evidence on questions of 
fact.”21 That subsection goes on to say that “[t]he court may 
affirm the decision of the agency or remand the case for further 
proceedings, or it may reverse or modify the decision” if it  
suffers from one of six defects. Where the federal APA frames 
everything in terms of the Court’s mandates (“the court 
shall”),22 the RI APA thus frames judicial review of agency  

The Rhode Island Bar Foundation sends its grateful apprecia-
tion to the banks participating in our Interest on Lawyers Trust 
Accounts (IOLTA) Honor Roll Bank program. Many banks in 
Rhode Island participate in the Rhode Island Bar Foundation 
IOLTA Program, which is administered by the Rhode Island Bar 
Foundation. The IOLTA Program funds critical services in Rhode 
Island communities. Through IOLTA grants, thousands of our 
most vulnerable citizens receive free or low-cost civil legal 
services. The RI Bar Foundation would like to especially high-
light our IOLTA Honor Roll Bank participants. These financial 
institutions agree to pay a net yield of at least 65 percent of the 
federal fund’s target rate on IOLTA deposits. Their participation 
in the IOLTA Program exemplifies their commitment to uphold-
ing the Federal Community Reinvestment Act. Participating 
banks appear below:

IOLTA Honor Roll Banks

CONNECTICUT
CONNECTION

YOUR

107 State Street
New London, CT 06320

(860) 443-7014

1050 Main Street, Suite 8
East Greenwich, RI 02818

(401) 385-3877

PRACTICE AREAS

www.MessierMassad.com

DUI
Landlord & Tenant

Family Law
Wills & Probate

Commercial Litigation

Personal Injury Real Estate
Insurance Litigation

Collections

Sarah F. O'Toole †° Gregory P. Massad † Jason B. Burdick *†
Alan R. Messier *†Jacob T. Prall †

*Admitted in CT                     †Admitted in RI                      °Admitted in MA
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East Greenwich, RI 02818

(401) 385-3877
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www.MessierMassad.com
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Wills & Probate

Commercial Litigation
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Insurance Litigation
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Alan R. Messier *†Jacob T. Prall †

*Admitted in CT                     †Admitted in RI                      °Admitted in MA

Gregory P. Massad†   Alexa Massad Powers*†   Adam D. Ferrare*†   Alan R. Messier*†   Jason B. Burdick*†

*Admitted in CT  † Admitted in RI
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actions in terms of discretion (“the court may affirm…reverse  
or modify the decision”) and deference (“the court shall not 
substitute its judgment for that of the agency”).23 The two  
statutes thus strike different tones.

Next, both the RI APA and federal APA identify six cir
cumstances in which a court may (or in the federal APA’s case, 
“shall”) reverse, remand, modify, or set aside an agency’s deci
sion, including: when the decision is (1) arbitrary and capricious, 
(2) in violation of constitutional or statutory provisions, (3) in  
excess of the agency’s statutory authority, or (4) made upon 
unlawful procedure. Similarly, although the wording is differ
ent, both statutes contemplate overturning agency decisions that 
lack “substantial evidence” in the administrative record.

However, with respect to the sixth circumstance, the RI APA 
identifies “other errors of law” as grounds for reversal, while the 
federal APA allows courts to set aside agency decisions that are 
“unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court.”24 Thus, the federal APA 
expands the purview of reviewing courts to reconsider agency 
factfinding decisions, while the RI APA limits the court’s role to 
assessing whether those decisions are “[a]ffected by other error 
of law.”25

In sum, the federal APA presumes that courts have plenary 
authority to review agency decisions de novo and creates a 
deferential standard of review only for agency factfinding, and 
even then, only by implication. The RI APA, on the other hand, 
mandates that courts defer to agency decisions “as to the weight 
of the evidence on questions of fact” and suggests that the 
court’s plenary, de novo review of agency actions is limited only 
to “other error[s] of law.” This distinction strikes at the heart of 
the Loper Bright holding.

B. Rhode Island common law does not depend on Chevron  
or its progeny

Rhode Island courts have developed an independent body 
of law governing review of agency interpretations of ambigu
ous statutes under the Rhode Island Administrative Procedures 
Act (“RI APA”) that is not dependent on Chevron or its progeny. 
Rhode Island courts rarely invoke Chevron when reviewing 
agency actions, but even when they do, they are not adopting  
Chevron as an essential part of Rhode Island’s law on the 
subject. Rather, the citations to Chevron are for supplemental 
support.

The Rhode Island Supreme Court has issued 237 decisions 
under the R.I. Gen. Laws § 423515 (governing “judicial review 
of contested cases”), 84 of which were decided before Chevron  
and use substantially similar analysis as that employed by 
Rhode Island courts today. This suggests that the standard of 
review has never changed to incorporate Chevron.26

In fact, the vast majority of cases reviewing agency actions 
in Rhode Island do not cite to Chevron at all. Only 6 of the 
238 decisions issued by the Rhode Island Supreme Court cite to 
Chevron, and only 2 of those resolved the dispute by giving def
erence to an agency’s interpretation of an ambiguous statute.27 In 
both cases, the Court’s analysis suggests that it simply disagreed 
with the trial court’s statutory interpretation and, given all the 
attendant circumstances, found the agency’s interpretation more 
persuasive.

continued on page 30

Rhode Island Bar Foundation Seeks 
Law School Scholarship Applicants

The Rhode Island Bar Foundation is offering several scholarship 
opportunities to Rhode Island residents interested in a career in the 
law for the academic year 2025–2026. 

The Thomas F. Black, Jr. Memorial Scholarship Fund was established 
in 1989 to support and foster high legal practice standards by 
assisting Rhode Island residents who show promise that they will 
become outstanding lawyers and who need financial assistance  
to study law. Since 1984, this fund has awarded 76 scholarships  
to promising law students from Rhode Island. The Scholarships are 
named in honor of the late Thomas F. Black, Jr., a person known 
for his impressive ability as a lawyer and banker, his deeply rooted 
legal scholarship and his notable participation in civic and charitable 
causes. Two $25,000 Black scholarships will be available to incom-
ing first-year law students.

In addition to the Thomas F. Black, Jr. Memorial Scholarships, the 
Foundation will award two new $25,000 scholarships, the Patrice 
A. Tarantino Memorial Scholarship and the Nicole J. Benjamin 
Scholarship. The Patrice A. Tarantino Memorial Scholarship Fund 
was established in 2022 by former Bar Foundation President John A. 
Tarantino, Esq., in memory of his late wife, Pat. The Scholarship is a 
lasting tribute to Pat’s memory. The Nicole J. Benjamin Scholarship 
was founded in 2023, also by former Bar Foundation President John 
A. Tarantino, Esq., and recognizes attorney Benjamin’s exemplary 
contributions to the legal community. It aims to support aspiring 
legal professionals who exhibit leadership potential and a commit-
ment to service to the community. 

Two additional law school scholarships from the Papitto Opportu-
nity Connection Foundation in the amount of $25,000 each will be 
awarded to candidates who are committed to actively promoting 
diversity, equity, and inclusion in society. Papitto candidates must 
provide specific examples of strategies that have been under-
taken, or will be undertaken, within both the legal profession and 
the broader community to promote diversity, equity, and inclusion. 
Founded in December 2020, the Papitto Opportunity Connection 
was formed by Barbara Papitto as a continuation of the long-time 
commitment she and her late husband Ralph have made to creating 
educational opportunities and supporting diversity, equity, and inclu-
sion in Rhode Island.

In January 2025, the Rhode Island Bar Foundation will be accept-
ing applications for all of these scholarships for the academic 
year 2025–2026. Each scholarship is a one-year, non-renewable 
award for full-time Rhode Island residents entering their first year 
of law school in September 2025. The Rhode Island Bar Foundation 
Scholarship application deadline is March 31, 2025. For application 
forms, telephone: (401) 421-6541 or email: tgallo@ribar.com. More 
information on the scholarships and application forms is also avail-
able on the Rhode Island Bar Association website: ribar.com,  
in the Rhode Island Bar Foundation section.
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EXPERIENCED, THOROUGHLY PREPARED
& SUCCESSFUL TRIAL ATTORNEY

Since 1984, I have been representing people who have been physically and emotionally 
harmed due to the criminal acts or negligence of others. I have obtained numerous  
million-dollar plus trial verdicts and many more settlements for victims of birth injury,  
cerebral palsy, medical malpractice, wrongful death, trucking and construction accidents. 
Counting criminal and civil cases, I have been lead counsel in over 100 jury trial verdicts.

My 12 years of working in 3 different prosecutors’ offices (Manhattan 1982-84;  
Miami 1984-88, R.I.A.G. 1988-94) has led to my enduring commitment to seek justice.

I welcome your referrals. My case load is exceptionally small. 
I do and will continue to personally handle every aspect of your client’s 

medical malpractice or serious personal injury case from beginning to end.

Board Certified in Civil Trial Advocacy by the National Board of Trial Advocacy*

morowitzlaw.com
56 Pine Street, Suite 200, Providence, RI 02903

(401) 274-5556 (401) 273-8543 fax

I am never too busy to promptly return all phone calls from clients and attorneys.

*The Rhode Island Supreme Court licenses all lawyers in the general practice of law. 
The Court does not license or certify any lawyer as an expert or specialist in any particular field of practice.

The Law Office of David Morowitz, Ltd.The Law Office of David Morowitz, Ltd.
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Following the success of last year’s inaugural Constitution Day program, the 
Rhode Island Bar Association’s Diversity, Equity, and Inclusion (DEI) Constitution 
Day Subcommittee partnered with the Rhode Island Judiciary’s Committee on 
Racial and Ethnic Fairness in the Courts (CREF) Civics Subcommittee to expand 
this impactful initiative. This year’s program, held on Tuesday, October 29th, 
focused on the theme First Amendment Rights of Students in the Digital Age: 
Navigating Social Media, AI, and the Dangers of Information Overload. Through 
this theme, the presenters explored the role of First Amendment rights in today’s 
digital landscape, with a focus on the complexities of social media, artificial intel
ligence, and the challenges posed by information overload. 

Twelve presentations were conducted across eight 
schools in Rhode Island: Barrington High School, 
Central Falls High School, Classical High School, 
Roger Williams Middle School, Segue Institute for 
Learning, Sophia Academy, Westerly High School, 
and Woonsocket High School Career and Tech
nical Center. Notably, Secretary of State Gregg 
Amore attended and presented at the Barrington 
High School session.

2 0 2 4  R H O D E  I S L A N D  C O N S T I T U T I O N  DAY

RI District Court Judge Melissa R. DuBose and RIBA President Christopher S. Gontarz led 
a fun and informative lesson at the Woonsocket High School Career & Technical Center.

Workers’ Compensation Court Judge George J. Lazieh 
and attorney Matthew DiMario connected with students  
at Central Falls High School.

We want to thank all of the attorneys and judges listed below 
who volunteered their time for the inaugural Constitution 
Day program. The program represents a significant step 
towards empowering Rhode Island students to become  
informed and engaged citizens. The Rhode Island Judiciary 
and the Rhode Island Bar Association look forward to  
expanding this educational endeavor in the years to come.

Rhode Island Bar Association 
James J. Bagley, Esq.
Hamza Chaudary, Esq.
Anthony Conte, Esq.
Matthew DiMario, Esq.
Jenna Giguere, Esq.
Christopher S. Gontarz, Esq.
Clovis Gregor, Esq.
Patrick A. Guida, Esq.
Sarah Oster Kelly, Esq.
Zachary Lyons, Esq.
EtieLee Schaub, Esq.
Jennifer Sylvia, Esq.

Rhode Island Judiciary 
Hon. Alberto Aponte Cardona
Hon. Keith A. Cardoza
Hon. Melissa R. DuBose
Hon. Susan Pepin Fay
Hon. George J. Lazieh 
Hon. Melissa A. Long
Hon. Luis Matos
Hon. Elizabeth Ortiz
Hon. Erin Lynch Prata
Hon. William Trezvant Attorney Zachary Lyons, Secretary of State Gregg M. Amore, Hon. Susan 

Pepin Fay, and teacher John West participated in an engaging discussion  
at Barrington High School.
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Your Bar Association supports law related education (LRE) for Rhode 
Island children and adults through three longstanding programs: 
Lawyers in the Classroom and Rhode Island Law Day for upper 
and middle school teachers and students, and the Speakers Bureau 
for adult organizations. Responding to LRE requests, Bar volunteers 
are contacted, based on their geographic location and noted areas 
of legal interest, to determine their interest and availability. 

A new question has been added to the LRE form to inquire if 
poten tial volunteers speak another language besides their pri mary 
language. This addition will help us better match volunteers with 
language-specific speaking opportunities. Please ensure we have 
your updated preferences by filling out the LRE Volunteer Applica-
tion today! 

If you are interested in serving as a LRE volunteer, please go to the 
Bar’s website at ribar.com, click on FOR ATTORNEYS, click on LAW 
RELATED EDUCATION, click on ATTORNEY ONLY LRE APPLICATION.  
All Bar members interested in serving as LRE volunteers, now and in  
the future, must sign up this year, as we are refreshing our database. 

Questions? Please contact Director of Communications Erin Cute at 
ecute@ribar.com or 401-421-5740.

Seeking Law Related Education  
Program Attorney Volunteers:  

Update Your Preferences Today!

The Bar Association’s Lawyer Referral Service (LRS) offers you 
a major opportunity to obtain new clients while you provide a 
public service. For only $8 a month, we can help market your 
practice and increase your client base. New members may join 
now for the special price of only $50 until September 2025, at 
which time you can choose to renew for the annual membership 
fee of only $100.

Last year alone, 6,000 referrals were made through the full-fee  
LRS program with additional referrals through the optional 
reduced-fee and referral service for the elderly. Referrals are 
made in almost all areas of civil and criminal law. Please note, 
we have added Limited Scope panels.

Joining is an easy process! Applications are available for  
com ple tion on the Bar Association website at ribar.com. You  
may also contact the LRS directly at 401-421-7799 or email 
adominguez@ribar.com or eking@ribar.com to receive an ap-
plication. If you have any questions about the referral process, 
please call or email us. We look forward to having you as an  
LRS member. 

Join today and kick start the New Year with new clients! 
We are looking forward to sending you referrals!

Combine Profit & Public Service  
in 2025 with LRS

• Commercial litigation
• Construction litigation
• Insurance coverage
• Malpractice
• Property damage
• Consumer litigation
• Personal injury

20
Years of

Litigation
Experience

www.LawLaura.com
Laura@LawLaura.com

(401) 291—8071
225 Dyer Street, 2nd Fl., Providence, RI 02903

I SERVE AS A  NEUTRAL  FOR
MATTERS INVOLVING: 

 Live, Hybrid, and
Zoom Hearings

LOCATED IN DOWNTOWN PROVIDENCE

*

Arbitration & Mediation

Laura J. Bottaro, Esq.

12 January/ February 2025  Rhode Island Bar Journal

https://www.lawlaura.com
mail to:laura@lawlaura.com
https://www.ribar.com
https://www.ribar.com


Lessons Learned From A Not So Public ‘Mismatch’:
Firearms, Toolmark Analysis, and Rhode Island’s  
Publicly Funded Crime Laboratories

It is no secret that forensic evidence is playing an 
everincreasing role in the criminal justice system. 
Scientific breakthroughs and rapidly advancing 
technologies not only allow attorneys to present 
new types of evidence in court, but they also allow 
us to better understand more “traditional” types 
of forensic evidence, such as toolmark and fire
arms analysis. Our knowledge of these areas does 
not remain static, however, and it is important 
that we continually improve upon our under
standing of this evidence—and its limitations. 

A recent investigation at the Rhode Island 
Crime Laboratory (RICL) reminds us of the 
importance of remaining vigilant and why it is 
essential that all stakeholders are involved with 
developing solutions to the problems that will 
inevitably arise.

Publicly Funded Crime Laboratories in Rhode Island: 
A Background

The Rhode Island criminal justice system has 
long enjoyed highquality services provided by 
two publicly funded entities, the RI Department  
of Health (RIDOH) in Providence and the afore
mentioned RICL at the University of Rhode Island.  
The RIDOH, compartmentalized into separate 
laboratory ‘umbrellas,’ provides ofteninterrelated 
services such as the identification of controlled 
substances, DNA sequencing and testing, toxicol
ogy and serology analyses, and cause and manner 
of death determinations.2 The RICL, on the other 
hand, analyzes fingerprint evidence; hair, fiber, and 
filament samples; toolmarks and other firearm 
components; footwear and tire impressions; and 
evidence in arson cases.3

These laboratories are ably led and staffed by 
thoroughly trained, experienced, dedicated, and 
hardworking individuals—many of whom have 
undertaken careers in public service rather than 
pursue more lucrative opportunities available in 
the private sector. Some past and present supervi
sors and employees have been there for decades.4

The highquality work of these institutions is 
increasingly necessary,5,6 expected, and relied upon 
in the investigation into and resolution of a vari
ety of criminal matters. And unlike a host of other 
jurisdictions, for many years there has not even 
been the slightest hint of questionable practices  
or subpar work—that is, until now.7

The Current Controversy
On September 3, 2024, both the RICL and the 

Rhode Island Department of Attorney General 
(RIAG) issued public statements regarding an issue 
that had arisen at the laboratory. The issue was 
identified as a ‘nonconformity’ with laboratory 
standards in a single case within the laboratory’s 
firearms and toolmarks section.

In response, the RICL took immediate and 
specific remedial action, suspending firearm and 
toolmark examinations and requiring any further 
examinations to be done by an external, accred
ited laboratory or qualified consultant during a 
remedial period. It was reported that the entity 
responsible for the oversight of the RICL, the State 
Crime Lab Commission (Commission), had met 
on August 21 and 27, 2024, and recommended the 
following:

1) that firearm toolmarks examinations be 
suspended for the time being;

2) that the RICL should arrange and pay for 
the examination or reexamination of all evidence 
by an outside laboratory as needed; and

3) that an outside accredited agency be retained 
(in consultation with the RIAG and the Rhode 
Island State Police (RISP)) to conduct a compre
hensive assessment, including technical review of 
the operations of the firearms section of the RICL.8

Soon after, a variety of news outlets reported 
on the controversy (referred to hereafter as the 
“mismatch case”).9 In addition, defense lawyers 
with potentially affected cases utilized court
sanctioned discovery mechanisms and motions 
in limine concerning the reliability and admis
sibility of toolmark and firearms work done by 
the RICL. At this writing (midNovember 2024) 
these motions are awaiting decisions by the courts 
involved.10

It is important to note that although the Com
mission is required to meet four (4) times a year,  
it met twice during the month of August 2024.11 
Curiously, the Commission, subject to the man

The Bar Journal assumes no responsibility for opinions, statements, and facts 
in any article, editorial, column, or book review, except to the extent that, by 
publication, the subject matter merits attention. Neither the opinions expressed 
in any article, editorial, column, or book review nor their content represent the 
official view of the Rhode Island Bar Association or the views of its members.

“In response to  
reports highlighting 
the limits of tool mark  
analysis, courts 
across the country 
have taken various 
steps.”

Michael A. DiLauro, Esq.1

The Just Criminal Justice  
Group, L.L.C.
Warwick
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date of the Open Meetings Law, decided to label the noncon
formity issue as a “personnel matter.” As a result, although the 
Commission’s discussions of other items on the agenda (includ
ing certain remedial steps to be taken in light of the “noncon
formity issue/personnel matter”) were included in the minutes 
of these meetings and eventually made public, the Commission’s 
specific discussions—including the names of the three examin
ers involved—remain sealed.12 The Open Meetings Law allows 
but, does not require, that such proceedings be held outside of 
the public purview, and it is unknown if the individual(s) subject 
to remedial measures requested proceedings be held in secret.13 
More troubling is that at its meeting on April 11, 2024, the 
Commission disclosed information relating to a nonconformity 
issue that appears to be nearly identical to the one that is the 
subject of the current controversy. The following appears in the 
public minutes of that meeting:

 The Laboratory underwent a remote accreditation audit by 
the ANSIASQ National Accreditation Board (ANAB) for con
tinued accreditation under the ISO/IEC 17025:2017 guidelines. 
The audit team cited two non-conformities relating to the 
substitution of observation-based performance monitoring 
for a proficiency test even though other options were avail-
able, and an internal audit did not include a direct observa-
tion of an accredited laboratory activity in Trace. Both non
conformities are being addressed and will be reviewed by the 
audit team leader. The current Certificate of Accreditation 
expires on July 31, 2027. It is expected that ANAB will accept 
the resolution of the non-conformities. An onsite audit will 
be conducted in Spring of 2025. (emphasis added).14

The Nichols Report: Findings
Thankfully, what appears to be at best an inconsistent ap

plication of the Open Meetings Law was partially mitigated by 
a report prepared in connection with the Commission’s third 
recommendation, i.e., that an outside accredited agency be  
retained to conduct a comprehensive assessment and technical 
review of the firearms section of the RICL. That assessment/ 
review resulted in an October 9, 2024 report by Ronald G. 
Nichols, President, Nichols Forensic Science Consulting, Inc. 
(“report” or “Nichols”) and was provided to defense counsel  
in the cases previously mentioned.15 The report’s findings include 
the following:

>  In the “mismatch” case, three examiners made misidenti
fications of thirteen (13) fired cartridge cases, incorrectly 
identifying a submitted Glock firearm as having made the 
toolmarks in question.

>  The misidentification came to light when the cartridges 
were correctly connected to a different Glock pistol 
recovered by another agency in the New England area, 
which indicated a lack of diligence in the comparison of the 
cartridge cases.

>  The misidentification is attributable to the examiners’ ex
clusive reliance on a toolmark known as an “aperture shear 
mark,” a toolmark commonly found on cartridge cases fired 
by Glock pistols. Other marks (breechface marks and fir
ing pin impressions) were not considered. Had these other 
markings been considered, it would have led to a reconsid
eration of the disparities between the aperture shear marks 
on the casings.

>  Greater attention should be paid to “subclass character

ARE YOU

 A Rhode Island Lawyer?

  Have a question that concerns 
your future conduct?

  About an actual situation you are 
facing?

  That involves an ethical issue  
and the Rules of Professional 
Conduct?

  Want to get a confidential opinion 
from experienced lawyers?

  That is provided without charge?

  That provides protection against 
any claim of impropriety if you 
follow the opinion?

If so, please contact the Ethics Advisory 
Panel, Attention: Justin Correa, Esq., 
Counsel to the Ethics Advisory Panel,  
250 Benefit Street, Providence, RI 
02903.

Telephone: 401-222-3267

Email: EAP@courts.ri.gov

CONDOMINIUM LAW

481 Atwood Avenue, Cranston, RI 02920
401-PALUMBO   www.richardpalumbolaw.com

Offices in RI, MA & CT

•    Condo Collections – 
No Cost to the Association

•   Condo Assoc. Representation
•   Condo Document Drafting
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istics,” toolmarks that are more individualized and may be 
linked to a specific firearm and not just a class of firearms.

>  Had the examinations and verifications been as critically 
performed as each examiner indicated in their interviews, 
this error should have not occurred.

The Nichols Report: Recommendations
Going forward, the Nichols report makes the following  

recommendations regarding the RICL’s toolmark division:
1.  Analysts should increase their reliance upon subclass 

charac teristics.
2.  Disagreements between examiners on final test results 

should be made more explicit, and analysts should use  
language more discerning than ‘conclusive’ or ‘incon
clusive’ when in describing results.

3.  ‘Conclusive’ results should be based upon an examina
tion of both class characteristics (which are common 
to all firearms of the same make and model), incidental 
characteristics (which are unique to a particular firearm) 
characteristics, as well as additional toolmarks in certain 
cases.

4.  Analysts should use more discerning language when  
describing final test results.

5.  The reports should provide a better explanations of  
proficiency test results.

6.  Analysts should include error rates when appropriate
7.  The RICL should improve its training, testing, and  

testimony reviews.

Reliability, Admissibility & Litigation Involving Toolmarks
Although this “mismatch” controversy is recent news, this is 

not the first time that Rhode Island courts have had to address 
the inclusion of toolmark analysis in criminal cases—among 
other kinds of forensic evidence. Indeed, on rare occasions the 
Rhode Island Supreme Court (RISC) has excluded scientific or 
technical evidence as being unreliable or unable to satisfy the 
evidentiary predicates necessary for admissibility.16 In order to 
perform the best possible review, the Rhode Island Supreme 
Court has encouraged litigants to develop the record via pre
trial admissibility hearings in these cases.

Rhode Island is not the only state to grapple with toolmarks 
evidence. In response to reports highlighting the limits of tool
mark analysis,17 courts across the country have taken various 
steps. The similarities between these courts’ holdings and the 
Nichols recommendations are striking, and include:

1.  Limiting to firearms examiners’ testimony. In some cases, 
courts have admitted the proffered testimony along with  
a limiting instruction that restricts the degree of certainty 
to which firearm and toolmark identification specialists 
may express their identifications.

2.  Limiting conclusion testimony and non-class-based 
opinions. Some courts have limited testimony to opinions 
offered on class characteristics only, i.e. an expert can 
explain that the same type of gun fired the bullets or car
tridge cases, but the expert cannot say that the same gun 
fired the bullets or cartridge cases.

3.  Requiring enhanced qualifications and proficiency testing 
of experts.

4.  Allowing “as applied” (case by case) challenges. Some 
courts have allowed challenges to an individual analysis 
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The Rhode Island Bar Association’s Superior Court Bench/Bar 
Committee is sponsoring a free-to-Bar-members, one-credit, 
virtual Committee CLE seminar on Thursday, February 6, 
2025, from 4:00 – 5:00 pm. Titled How to Stay Technologi-
cally Competent as a Rhode Island Legal Practitioner, the 
program will feature Hon. Brian P. Stern, Rhode Island Superior 
Court Associate Justice; Brian Murphy, Esq., of the Rhode Island 
Supreme Court; and Jared Correia of Red Cave Consulting. This 
timely seminar will explore the essential skills attorneys need to 
navigate today’s complex technological landscape, emphasizing 
the importance of digital proficiency for effective legal represen-
tation. Participants will gain valuable insights from a Superior 
Court Associate Justice and receive practical recommendations 
for maintaining competence in an evolving digital environment.

Space is limited! Click here to register for the program. For  
any questions, please contact Communications Coordinator 
NaKeisha Torres atntorres@ribar.com or 401-421-5740.

Please note that per the RI MCLE Commission, the Rhode 
Island Bar Association can only report the attendance of attor-
neys completing a minimum of 90% of this CLE program.

Superior Court Bench/Bar  
Committee Sponsors Technological 

Competence CLE

https://www.planofma-ri.org   mailto:info@planofma-ri.org
https://forms.office.com/Pages/ResponsePage.aspx?id=AfGY-nOgrUOEbOzRz9x7RqYPTblJq6NCuBv3WkyEOpVUOFg1TDBRS0c2Sk9YMDU2QjBJQ0FURDAxNC4u


(as opposed to the entire field). For example, such a chal
lenge might focus on a specific analyst’s lack of documen
tation or methodology.18

Conclusion
At this point, Rhode Island is facing a choice: Will the Com

mission and RICL voluntarily accept and implement the Nichols 
report’s recommendations in this jurisdiction, or will they be 
forced upon them piecemeal through litigation, as has been the 
case in other jurisdictions? Only time will tell. And although 
it goes beyond the scope of this article, many options exist to 
help ensure that these thoughtful recommendations and other 
necessary improvements are carefully considered, vetted by 
stakeholders, and implemented by the RICL.19 The Rhode Island 
criminal justice system has long enjoyed the availability of the 
highquality forensic science services necessary for the full and 
fair administration of justice. Although this is due in large part 
to those who lead and staff our state’s publicly funded crime 
laboratories, all options should be on the table so that this  
important work may continue at the highest level.
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13 r.i.geN. laws § 42-46-5 (a)(1) (public body may hold a meeting closed 
to the public pursuant but the failure of the body to provide notification to 
the person subject to remedial action shall render any action taken against 
the person or persons affected null and void).
14 (RIDOS), State Crime Laboratory Commission Meetings, https://opengov.
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was the subject of online and front-page articles. At that time the Com-
mission again went into Executive Session in order to discuss the non-
conformity / personnel issue; therefore, the substance of its discussions are 
not publicly available. Mark Reynolds, Experts says RI crime lab in need 
of reform after troubling findings on bullet examination, The ProvideNCe 
JourNal (October 24-25, 2024). The Commission agenda and minutes can 
be found at https://opengov.sos.ri.gov/openmeetings.
16 In the following cases the court reversed / remanded for the trial court to 
conduct a pre-trial reliability / admissibility hearing: State v. Quattrocchi, 
681 A.2d 879 (R.I. 1996) (repressed memory); State v. Quattrocchi, C.A. 
92-3759 (R.I. Super. Feb 01, 2001-Clifton, J.) (on remand repressed memory 
inadmissible); State v. Webber, 716 A.2d 738 (R.I. 1998) (dog sniff alert for 
arson); State v. Walters, 551 A.2d 15 (R.I. 1988) (trajectory check by police 
officer); State v. Dery, 545 A.2d 1014 (R.I.1988) (polygraph).
17 See The National Research Council, Strengthening Forensic Science in the 
United States (2009) (NrC rePorT), available at https://www.ojp.gov/pdf-
files1/nij/grants/228091.pdf; President’s Council of Advisors on Science and 
Technology (PCAST), Report to the President, Forensic Science in Criminal  
Courts: Ensuring Scientific Validity of FeatureComparison Methods, 
(PCasT rePorT) (2016), available at https://obamawhitehouse.archives.gov/
sites/default/files/microsites/ostp/PCAST/pcast_forensic_science_report_ 
final.pdf. A pre-publication copy of the NRC Report was relied upon in the 
ground-breaking decision of Melendez-Diaz v. Massachusetts, 557 U.S. 305, 
318 (2009) holding that a defendant’s right to confront and cross-examine 
was violated when written lab results were substituted for the live testimony 
of the lab technician doing the work. Justice Scalia, writing for the court, 
stated that “[t]he majority of [laboratories producing forensic evidence] are 
administered by law enforcement agencies…..Confrontation is one means  
of ensuring accurate forensic analysis.” Id. at 318.
18 Motions in limine and requests for admissibility hearings have been filed 
in several of the pending Rhode Island cases cited herein. For further infor-
mation, Brandon L. Garrett, et. al., Judging Firearms Evidence, 97 S. Cal. 
l. rev. 101, 146-153 (2024) is an excellent and comprehensive overview of 
courts decisions across the country made in response to our better under-
standing of the limits of toolmark analysis.
19 Strict adherence to basic scientific precepts is an improvement worth 
considering, something that appears to be lacking in the Commission’s 
approach to the current controversy. For example, it’s resort to a series of 
partial closed meetings and limited access to relevant information is incon-
sistent with the ‘scientific method’ which requires free and unfettered access 
to any and all relevant data. That data is then subject to experimentation 
and testing, formation of hypotheses, and reaching conclusions based upon 
them. Alina Bradford, Ashley Hamer, Science and the scientific method: 
Definitions and examples. livesCieNCe (1/16/22) https://www.livescience.
com/20896-science-scientific-method.html. ◊
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Now Accepting 2025 Rhode Island Bar Award Nominations

Dorothy Lohmann Community Service Award 

Joseph T. Houlihan Lifetime Mentor Award

Chief Justice Joseph R. Weisberger Judicial Excellence Award

NEW!  Holly Hitchcock Award for Non-Attorney Legal Professionals

All 2025 Award Nominations Are Due by March 14, 2025

Please submit all nominations or direct any questions to Erin R. Cute, Director of Communications,  
at the Rhode Island Bar Association. Nominations can be emailed to ecute@ribar.com (preferred)  

or sent via postal mail to 41 Sharpe Drive, Cranston, RI 02920.

2025 Dorothy Lohmann Community Service Award

This award recognizes Rhode Island attorneys who donate their 
time and legal expertise for charitable work. It is given to those 
whose efforts most closely reflect those of Rhode Island attorney 
Dorothy Lohmann. Ms. Lohmann devoted her entire professional 
life working to help the poor, volunteering her services at many 
human service organizations, and advocating for laws and poli-
cies to relieve the suffering of the poor and disenfranchised. The 
Lohmann Award Committee is particularly interested in candidate 
actions most closely reflecting those of the award’s namesake as 
detailed in the nomination criteria and award entry form accessed 
on the Bar Association website at ribar.com, under the NEWS 
AND BAR JOURNAL tab on the left side of the home page. Please 
Note: Lohmann Award nominations are only accepted from rep-
resentatives of organizations where Rhode Island attorneys have 
devoted a significant amount of their time and efforts on a strictly 
voluntary, non-paid basis.

2025 Joseph T. Houlihan Lifetime Mentor Award

This award honors individuals who, like Attorney Joseph T.  
Houlihan, have, during their careers, consistently demonstrated an 
extraordinary commitment to successfully mentoring in the Rhode 
Island legal community. The award recognizes an attorney who 
serves as a role model to other lawyers in Rhode Island, who has 
significantly contributed to the profession and/or the community 
and who, with their excellent counsel, have excelled as mentors 
and contributed to the ideals of ethics, civility, professionalism, 
and legal skills. The Houlihan Award Committee is particularly 
interested in candidate actions most closely reflecting those of 
the award’s namesake as detailed in the nomination criteria and 
award entry form accessed on the Bar Association website at 
ribar.com, under the NEWS AND BAR JOURNAL tab on the left 
side of the home page.

2025 Chief Justice Joseph R. Weisberger  
Judicial Excellence Award

This award, named in honor of its first recipient the late Chief 
Justice Joseph R. Weisberger, is presented to a judge of the 
Rhode Island State Courts or Federal District Court for exemplify-
ing and encouraging the highest level of competence, integrity, 
judicial temperament, ethical conduct and professionalism. The 
Weisberger Award Committee is particularly interested in can-
didates whose actions most closely reflect those of the award’s 
namesake as detailed in the nomination criteria and award entry 
form accessed on the Bar Association website at ribar.com, 
under the NEWS AND BAR JOURNAL tab on the left side of the 
home page.

NEW!  2025 Holly Hitchcock Award for Non-Attorney 
Legal Professionals

This award recognizes non-attorney professionals who have 
provided valuable service and contributions to the legal profes-
sion over a significant period of time. It is given to those whose 
efforts most closely reflect those of Holly Hitchcock, who devoted 
her professional life to working to educate attorneys through 
the Mandatory Continuing Legal Education Commission and the 
National Continuing Legal Education Regulators Association. The 
Holly Hitchcock Award for Non-Attorney Legal Professionals Award 
Committee is particularly interested in candidates whose actions 
most closely reflect those of the award’s namesake as detailed 
in the nomination criteria and award entry form accessed on the 
Bar Association website at ribar.com, under the NEWS AND BAR 
JOURNAL tab on the left side of the home page.
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House Of Delegates Letters of  
Interest – Due February 21, 2025
Involvement in the activities of our Bar Association is a richly reward-
ing experience. One way to become familiar with Bar Association  
activities is by serving as a member of the House of Delegates.  
For those interested in becoming a member of the Bar’s Executive 
Committee and an eventual Bar officer, House of Delegates member-
ship is a necessary first step. To learn more about Rhode Island Bar 
Association governance, please visit the Bar’s website.

The Nominating Committee will meet soon to prepare a slate of 
officers and members of the 2025–2026 Rhode Island Bar Associa-
tion House of Delegates. The term of office is July 1, 2025 –June 30, 
2026. If you have not already done so and wish to be considered for 
appointment to the House of Delegates, please send a letter of interest 
no later than February 21, 2025. 

PLEASE NOTE: Current members of the Bar’s House of Delegates 
who wish to be considered for reappointment must also send a 
letter of interest by this date. 

Letters of interest should include the member’s length of service to 
the Rhode Island Bar Association (e.g., participation in committees 
and positions held in those committees; community service to the 
Bar Association and beyond, as well as positions held outside the 
Bar Association). Testimonials and letters of recommendation are 
neither required nor encouraged. Direct and indirect informal contact 
by candidates or those wishing to address candidates’ qualifications 
to members of the Nominating Committee is prohibited. Please send 
letters of interest to:

HOD Nominating Committee Chairperson 
Rhode Island Bar Association 
41 Sharpe Drive 
Cranston, RI 02920

Alternatively, you may send your letter of interest to Kathleen M. 
Bridge, Executive Director, by email at kbridge@ribar.com. The  
Nominating Committee welcomes letters of interest from candi-
dates of diverse backgrounds, including but not limited to race, 
color, religion, country of ancestral origin, handicap, age, sex, or 
sexual orientation.

There will be an open forum at the Bar Headquarters at a date to-be-
determined in March, at which candidates for the House of Delegates 
and for officer position(s) may, but are not required to, appear before 
the Nominating Committee and further explain their candidacy. 
Candidates for officer positions and candidates for the House at large 
will be given up to ten minutes each to speak (or as determined by the 
Chair). Candidates who elect to address the Nominating Committee 
are encouraged to present their vision of how they would advance the 
mission of the Bar through their service in the office.

Any member planning to make a presentation at the open forum must 
inform Executive Director Kathleen Bridge prior to the forum via email 
at kbridge@ribar.com or telephone at (401) 421-5740.

Court-Appointed Listing Agent
High Conflict & Complex Cases
Title Documents
Expert Price Opinions
Consultations
CLE Presentations

JEN COSGROVE O’LEARY, CDRE
401-269-6015

RI’s ONLY Certified Divorce
Real Estate Expert (CDRE)

Services Offered:

RESULTS  MATTER

jen@greenwichbaybrokers.com

The largest asset in your case
deserves a proven expert.

Serving as a neutral listing agent, my
specialized approach to the divorce

listing process anticipates, prevents,
and minimizes conflict, while
streamlining efficiency and
maximizing property value.

20 January/ February 2025  Rhode Island Bar Journal

mailto:jen@greenwichbaybrokers.com
https://jenniferoleary.greenwichbaybrokers.com/
https://jenniferoleary.greenwichbaybrokers.com/


HONOR ROLL

Volunteers Serving Rhode Islanders’ Legal Needs
The Rhode Island Bar Association applauds the following attorneys for their outstanding pro bono service through the 
Bar’s Volunteer Lawyer Program, Elderly Pro Bono Program, Ask A Lawyer Clinic, Legal Clinics, U.S. Armed Forces Legal 
Services Project, and the VLP Mentor Program during October 2024 and November 2024.

For information and to join a Bar pro bono program, please contact  
the Bar’s Public Services Director Susan Fontaine at  

sfontaine@ribar.com or 401-421-7758. For your convenience,  
Public Services program applications may be accessed on the Bar’s 

website at ribar.com and completed online.

OCTOBER 2024

Volunteer Lawyer Program
Crystal Abreu, Esq., Nappa Law LLC
Robert A. Arabian, Esq., Arabian Law Offices
Julissa Arce, Esq., Conley Law and Associates
Robert E. Bollengier, Esq., Warwick
Michael A. Castner, Esq., Jamestown
Selena Fortes, Esq., Cranston
Jennifer Haskins, Esq., McCarthy Law, LLC
William F. Holt, Esq., Cranston
Samantha Kent, Esq., Middletown
John F. Killoy Jr., Esq., Law Office of John F. Killoy, Jr., LLC
Phillip C. Koutsogiane, Esq., Law Offices of Phillip Koutsogiane
Dadriana A. Lepore, Esq., Coia & Lepore, Ltd.
John T. Longo, Esq., Providence
Amy L. Manfred, Esq., Attorney at Law
Joshua W. Nault, Esq., Department of Business Regulation
Marianna S. Nava, Esq., Bristol
Joseph M. Proietta, Esq., Law Office of Joseph M. Proietta

Elderly Pro Bono Program
Denise Acevedo Perez, Esq., RI Immigration and Family Law Group
Joanne C. D’Ambra, Esq., Cranston
William E. Devane, Esq., Devane & Devane Law Offices
William W. Harvey, Esq., Moore, Virgadamo & Lynch, Ltd.
Rosina L. Hunt, Esq., East Providence
Peter M. Iascone, Esq., Peter M. Iascone & Associates, Ltd.
Nicholas A. Matlach, Esq., ioLiberum Law Firm, P.C.
Eileen C. O’Shaughnessy, Esq., Stewart Title Guaranty Company
Susan D. Vani, Esq., Providence
Joel J. Votolato, Esq., Gannon Bailey & Votolato, PC

Ask A Lawyer 
Michael A. Castner, Esq., Jamestown
Peter M. Iascone, Esq., Peter M. Iascone & Associates, Ltd.

Legal Clinics 
Peter M. Iascone, Esq., Peter M. Iascone & Associates, Ltd.

VLP Mentor Program 
Dadriana A. Lepore, Esq., Coia & Lepore, Ltd.

NOVEMBER 2024

Volunteer Lawyer Program
Michael A. Castner, Esq., Jamestown
Joanne C. D’Ambra, Esq., Cranston
Thomas G. Gulick, Esq., LaPlante Sowa Goldman
Peter M. Iascone, Esq., Peter M. Iascone & Associates, Ltd.
Joshua R. Karns, Esq., Karns and Kerrison
Thomas B. Orr, Esq., Middletown
Eileen C. O’Shaughnessy, Esq., Stewart Title Guaranty Company
Timothy J. Robenhymer, Esq., Warwick
Ellen M. Saideman, Esq., Barrington
Christina M. Scola, Esq., Mignanelli & Associates, Ltd.
John S. Simonian, Esq., Pawtucket

Elderly Pro Bono Program
Denise Acevedo Perez, Esq., RI Immigration and Family Law Group
Steve Conti, Esq., North Providence
Richard P. D’Addario, Esq., The Law Offices of D’Addario & Collins
Joanne C. D’Ambra, Esq., Cranston
Samantha Kent, Esq., Middletown
Charles T. Knowles, Esq., Wickford
James J. Lombardi, Esq., Cranston
John T. Longo, Esq., Providence
Rick J. A. Pacia, Esq., Pacia & Pacia, LLP
Charles A. Pisaturo Jr., Esq., Providence
Jack D. Pitts, Esq., Pitts & Burns
Elizabeth Peterson Santilli, Esq., Cutcliffe Archetto & Santilli

Legal Clinics 
Peter M. Iascone, Esq., Peter M. Iascone & Associates, Ltd.

U.S. Armed Forces Legal Services Project 
John T. Longo Esq., Providence

In 2008, the Rhode Island Bar Association House of Delegates adopted the following policy and urges its members to act accordingly.
 

We urge our members to engage in public service. Recognizing the continuing need for legal assistance for economically disadvantaged
citizens attempting to obtain legal services in our state, we as an association are mindful of the opportunity that is present for us to
fulfill our moral, ethical and social duty to those who have limited or no access to the legal system. We therefore reaffirm our strong

commitment to the delivery of legal services to the poor by strongly urging each member of this association to render pro bono publico
legal services in accordance with Rule 6.1.

 
The association urges all attorneys, as well as law firms, government and corporate employers to support, endorse and adopt a Pro Bono

policy that will encourage open participation by associates and employees.
 

Be it resolved that in order to implement the above statement of policy the association urges each member to join and participate in a
Volunteer Lawyer Program of the Rhode Island Bar Association.

PRO BONO PUBLICO RESOLUTION
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Do you or your family need help with any personal challenges?
We provide free, confidential assistance to Bar members and their families.

Confidential and free help, information, assessment and referral for per-
sonal challenges are available now for Rhode Island Bar Association mem-  
bers and their families. This no-cost assistance is available through the 
Bar’s contract with CorpCare Lawyer Assistance Program and through 
the members of the Bar Association’s Lawyers Helping Lawyers (LHL) 
Committee. To discuss your concerns, or those you may have about a 
colleague, you may contact a LHL member, or go directly to profession-
als at CorpCare who provide confidential consultation for a wide range 
of personal concerns including but not limited to: balancing work and  
family, depression, anxiety, domestic violence, childcare, eldercare, grief, 
career satisfaction, alcohol and substance abuse, and problem gambling. 

The CorpCare helpline provides counseling resources that quickly and 
professionally assist you in handling problems affecting your personal or  

work life. Counselors answer the phone 24/7 to provide immediate sup-
port and assistance. Simply pick up the telephone and call 866-482-8378  
for confidential, round the clock support. Virtual telehealth consultations 
with a counselor are available upon request. Bar members can also access  
a wide variety of resources online by visiting corpcareeap.com and enter 
the Life Advantage code: RIBALAP.

Lawyers Helping Lawyers Committee members choose this volunteer  
assignment because they understand the issues and want to help you find 
answers and appropriate courses of action. Committee members listen 
to your concerns, share their experiences, offer advice and support, and 
keep all information completely confidential.

Please contact us for strictly confidential, free, peer and professional  
assistance with any personal challenges.

Lawyers Helping Lawyers Committee Members Protect Your Privacy

Brian Adae, Esq. (401) 831-3150

Donna M. Arciero, Esq.  (401) 248-9928

Barbara A. Barrow, Esq. (401) 846-0120

Neville J. Bedford, Esq. (401) 348-6723

Randelle L. Boots, Esq. (508) 272-3369

Matthew A. Chappell, Esq. (401) 683-6900

Anthony E. Conte, Esq. (401) 744-2840

Susan Leach DeBlasio, Esq. (401) 274-7200

Mary Cavanagh Dunn, Esq. (401) 831-8900

Christy B. Durant, Esq. (401) 524-6971

Jeffrey L. Eger, Esq. (401) 921-2300

Cassandra L. Feeney, Esq. (401) 455-3800 
(Co-Chair)

Brian D. Fogarty, Esq. (401) 821-9945

Jenna Giguere, Esq. (401) 451-9193

Jaclyn Levesque, Esq. (401) 490-4900

Domenic Loffredo, Esq. (401) 467-2300

Nicholas Trott Long, Esq. (401) 351-5070 
(Co-Chair)

Genevieve M. Martin, Esq.  (401) 595-3024

Patricia A. McLaughlin, Esq. (401) 996-6618

Jeffrey A. Mega, Esq. (401) 272-1110

Henry S. Monti, Esq. (401) 467-2300

Sarah F. O’Toole, Esq. (401) 415-9835

Professionals at CorpCare  (866) 482-8378

SOLACE, an acronym for Support of 
Lawyers, All Concern Encouraged,  
is a new Rhode Island Bar Association  
program allowing Bar members to reach  
out, in a meaningful and compassion-
ate way, to their colleagues. SOLACE 
communications are through voluntary participation in an email-
based network through which Bar members may ask for help, or 
volunteer to assist others, with medical or other matters.

Issues addressed through SOLACE may range from a need for 
information about, and assistance with, major medical problems, 
to recovery from an office fire and from the need for temporary 
professional space, to help for an out-of-state family member. 

The program is quite simple, but the effects are significant. 
Bar members notify the Bar Association when they need help, 
or learn of another Bar member with a need, or if they have 
something to share or donate. Requests for, or offers of, help are 
screened and then directed through the SOLACE volunteer email 

network where members may then 
respond. On a related note, members 
using SOLACE may request, and be 
assured of, anonymity for any requests 
for, or offers of, help. 

To sign-up for SOLACE, please go  
to the Bar’s website at ribar.com, login to the Members Only  
section, scroll down the menu, click on the SOLACE Program 
Sign-Up, and follow the prompts. Signing up includes your  
name and email address on the Bar’s SOLACE network. As our 
network grows, there will be increased opportunities to help  
and be helped by your colleagues. And, the SOLACE email list 
also keeps you informed of what Rhode Island Bar Association 
members are doing for each other in times of need. These com-
munications provide a reminder that if you have a need, help  
is only an email away. If you need help, or know another Bar 
member who does, please contact Executive Director Kathleen 
Bridge at kbridge@ribar.com or 401-421-5740.

S O L AC E...................................
Helping Bar Members 

in Times of Need

22 January/ February 2025  Rhode Island Bar Journal

https://ribar.com/members-only-area/solace-program-signup/


Our Bar Association is proud to offer mentorship opportunities that 
foster professional development, strengthen collegiality, and provide 
valuable guidance and support in the practice of law. Experienced 
practitioners can share their wealth of knowledge and experience 
with mentees, and mentees receive a helping hand as they begin  
or revitalize their legal careers. Over the years, the Bar Association 
has matched numerous new members with seasoned attorneys, 
and we would like to refresh our directory. 

For traditional mentoring, our program matches new lawyers 
one-on-one with experienced mentors in order to assist with law 
practice management, effective client representation, and career 
development. If you would like to volunteer and serve as a mentor,  
please visit ribar.com, select the MEMBERS ONLY area, and 
complete the Mentor Application form and return it to the listed 
contact. 

As an alternative, the Bar Association also offers the Online Attorney 
Information Resource Center (OAR), available to Bar members 
through the MEMBERS ONLY section of the Bar’s website, to 
receive timely and direct volunteer assistance with practice-related 
questions. 

If you have any questions about either form of mentoring, or if 
you would like to be paired with a mentor through our traditional 
program, please contact Director of Communications Erin Cute at 
ecute@ribar.com or 401-421-5740. 

Bar Association Mentor Programs

Wills & Trusts

Estate Tax Planning

Estate Settlements

Trusts for Disabled Persons

Personal Injury Settlement Trusts

All Probate Matters

Attorney to Attorney Consultations / Referrals

www.mignanelli.com

The R.I. Supreme Court Licenses all lawyers in the general practice of law.
The court does not license or certify any lawyer as an expert or specialist in any field of practice.

PROVIDENCE
10 Weybosset Street

Suite 400
Providence, RI 02903

T 401-455-3500
F 401-455-0648

WESTERLY
56 Wells Street

Westerly, RI 02891
T 401-315-2733
F 401-455-0648

NEWPORT
37 Mill Street

Newport, RI 02840
T 401-619-2217
F 401-455-0648

Anthony R. Mignanelli
Attorney At Law

Law Offices Of
Michael W. Favicchio

Favilaw.com
•  Assisting Clients in Florida
•  Real Estate Buying & Selling
•  Estate Planning & Probate

107 Warwick Ave.
Cranston,RI 02905

(401) 739-4500
Mike@favilaw.com

8685 Potter Park Dr.
Sarasota, FL 34238

(941) 479-0529
Mike@favilaw.com

226 South Main Street
Providence, RI 02903
(401) 751-5522
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Amenities
Class A space

Plenty of free parking
Receptionist

Copier
Conference rooms
Secretarial stations

and more

Affordable
Pay only for the space you need.

Call:
Janet J. Goldman, Esq.

51 Jefferson Blvd.
Warwick, RI 02888

401-785-2300 or 401-781-4200

Office Space
Without committing to a long-term lease.

In a fully-equipped existing law office.
Select size of your office.

Conference rooms
Secretarial stations

SUBLEASE OFFICE SPACE  
EXISTING LAW OFFICE

51 JEFFERSON BOULEVARD 
WARWICK, RI
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Although we think of cell phone calls and text messages as private meth-
ods of communication, they are actually left vulnerable to interception in 
a way most of us have never considered. This same vulnerability can put 
your email and every online recordkeeping system you use in jeopardy of 
being intercepted as well.

How we got here, and why we will have to live with these vulnerabili - 
 ties for decades to come, should be top of mind for every practitioner  
that relies on secure and confidential communication and should make  
you think twice about how you are fulfilling your Rule 1.6 obligations for 
ensuring confidentiality.

Early Phone Hacking – Phreaking
When the telephone was invented, operators used to manually con-

nect calls with physical wires. Then came rotary dial phones, which sent 
electrical pulses to a central switchboard to route calls. As the network 
expanded, and the distances grew, the electrical pulses became too weak 
to function properly, and tone dial phones were invented to send audible 
signals to the electrical switchboards to connect calls.

Phreaking was an early hack on these audible signals. Devices called 
“blue boxes” (or specific toy whistles) sent specific frequency tones to  
trick the switchboards into allowing free long-distance calls. To combat 
this vulnerability, the carriers adopted the Signaling System No. 7 (SS7) 
protocol to transmit call routing tone to wires that only ran between  
carriers.1 By doing this, the first switchboard ‘listened for’ the dial tones  
and all other routing switchboards would use the SS7 control signals to 
route the call to its destination.

The Advent of SS7
The SS7 technology was further enhanced over the years to allow 

mobile carriers to send short text messages to other mobile phones, find 
cell phone users by pinging signals off cell towers, and route calls and 
messages to other carriers, in a case where a mobile phone is roaming  
to another country, for example.

Today, the role of a carrier looks completely different than it did when 
SS7 was developed, but the communications of today are still reliant on 
this aging protocol. Every cell phone carrier relies upon SS7 to route calls 
and text messages to other carriers and land lines. Additionally, all other 
services that send text messages interface with the SS7 protocol as well.2

When this technology was developed, each operator trusted the others 
to use the protocol responsibly and provided every other carrier with  
unfettered access. This means even the smallest carrier in a loosely  
regulated country gets the same access as Verizon or AT&T.

How SS7 makes law firms vulnerable
Every lawyer practicing law today relies upon the security of the SS7 

protocol to efficiently manage their practice and provide services to their 
clients. Post-COVID, a growing number of lawyers have abandoned their 

paper-piled downtown offices in favor of online and virtual client experi-
ences. This deepens our reliance upon communications infrastructure and 
the risks to confidential client communication.

The initial goal of an attacker is to get access to your cell phone’s IMEI3 
number. Obtaining this IMEI number is as simple as sending an inquiry 
request through the SS7 network for the latest IMEI number based on your 
phone number.

Once an attacker has your IMEI number, they can send a coded mes-
sage to the entire SS7 network asking for all calls to be redirected to their 
network, as if you had just landed in a different country and registered your 
phone there to start making calls. The attacker will then redirect calls from 
your IMEI number to their own phone’s IMEI number, allowing them to re-
ceive and send calls and texts as if they were you. It could take you hours 
or days before you realize why you aren’t receiving any calls or messages.

Once a hacker has control of your phone number, they will start a 
“Forgot Password” process on your email and any other service that sends 
you text messages to authenticate. They can then change your passwords 
and then change the phone number associated with your accounts, locking 
you out.

With unlimited access to your email, the hacker can download your in-
box and start password resets and account takeovers on every application 
that is connected to your email. What’s worse, they also can start sending 
fraudulent messages, as you, from your phone number or email address  
to direct clients to send money to their bank account.

The only thing that a hacker needs is your cell phone number and a 
monthly subscription to a rogue carrier’s access to the SS7 network.4

How you can protect yourself and your practice
Having to type in a one-time passcode before accessing sensitive  

content or when registering a new device is a best security practice. If  
you have the option to enable this functionality on any account, implement 
it immediately.5

However, these one-time passcodes can be generated in several ways. 
When you have the option, use an app such as Google Authenticator or 
Microsoft Authenticator on your phone to generate the code instead of 
having it sent to you via email or SMS. Configuring these apps is often as 
simple as scanning a QR code displayed from a secure area of your app. 
Once configured, the app does the logic of creating and providing you with 
a new code every 60 seconds. Because this is generated on your phone 
in a secure application, attackers cannot use SS7 to gain access to these 
codes.

Also, for secure communications, avoid SMS and adopt an end-to-end 

Protecting Your Practice:  
Understanding the SS7 Vulnerability
by Nicholas Matlach, Esq., ioLiberum Law Firm, P.C., Providence 

TECH TIPS Brought to you by the RI Bar Association’s Technology in the Practice Committee, this new feature will provide  
members with practical insights and informed advice, ensuring you stay ahead in the ever-evolving legal tech landscape.

The Bar Journal assumes no responsibility for opinions, statements, and facts in any article, editorial, 
column, or book review, except to the extent that, by publication, the subject matter merits attention. 
Neither the opinions expressed in any article, editorial, column, or book review nor their content 
represent the official view of the Rhode Island Bar Association or the views of its members.
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Attorney to Attorney Consultations/Referrals

WORKERS’ 
COMPENSATION

REVENS, REVENS,  
ST. PIERRE & WYLLIE, P.C.

946 Centerville Road, Warwick, RI 02886
telephone: (401) 8222900
facsimile: (401) 8263245

Michael A. St. Pierre
mikesp@rrswlaw.com

David M. Revens
drevens@rrswlaw.com

Private Investigations

Edward F. Pelletier III, CEO

(401) 965-9745(401) 965-9745
pellcorpinvestigativegroup.com

PELLCORP INVESTIGATIVE GROUPPELLCORP INVESTIGATIVE GROUP,,    LLCLLC

CONNECTICUT
CONNECTION

YOUR

107 State Street
New London, CT 06320

(860) 443-7014

1050 Main Street, Suite 8
East Greenwich, RI 02818

(401) 385-3877

PRACTICE AREAS

www.MessierMassad.com

DUI
Landlord & Tenant

Family Law
Wills & Probate

Commercial Litigation

Personal Injury Real Estate
Insurance Litigation

Collections

Sarah F. O'Toole †° Gregory P. Massad † Jason B. Burdick *†
Alan R. Messier *†Jacob T. Prall †

*Admitted in CT                     †Admitted in RI                      °Admitted in MA

CONNECTICUT
CONNECTION

YOUR

107 State Street
New London, CT 06320

(860) 443-7014

1050 Main Street, Suite 8
East Greenwich, RI 02818

(401) 385-3877

PRACTICE AREAS

www.MessierMassad.com

DUI
Landlord & Tenant

Family Law
Wills & Probate

Commercial Litigation

Personal Injury Real Estate
Insurance Litigation

Collections

Sarah F. O'Toole †° Gregory P. Massad † Jason B. Burdick *†
Alan R. Messier *†Jacob T. Prall †

*Admitted in CT                     †Admitted in RI                      °Admitted in MA

Gregory P. Massad†   Alexa Massad Powers*†   Adam D. Ferrare*†   Alan R. Messier*†   Jason B. Burdick*†

*Admitted in CT  † Admitted in RI

20 Slip & Fall Jury Trials
Over 1,000 Slip & Fall Arbitrations

CLE Slip & Fall Lecturer

Gemma Law Associates, Inc.
401-467-2300  

henry@gemmalaw.com

Slip & Fall - Henry Monti

MARK A. PFEIFFER
Alternative Dispute Resolution Services

www.mapfeiffer.com
Bringing over four decades of experience as a Superior 
Court judge, financial services industry regulator, senior 
banking officer, private attorney, arbitrator, mediator,  
receiver, and court appointed special master to facilitate 
resolution of legal disputes.

ARBITRATION   MEDIATION   PRIVATE TRIAL
(401) 253-3430 / adr@mapfeiffer.com 

86 State St., Bristol, RI 02809
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encrypted platform. Case management systems like Clio and Practice 
Panther have client portals and mobile applications for secure communi-
cations.

For the best security approach, implement hardware tokens, like 
Yubikey6 or Google Titan,7 for critical applications such as VPNs and case 
management systems when available. These physical devices generate 
unique authentication codes that must be entered alongside traditional 
passwords, significantly reducing the risk of unauthorized access from  
any device outside your control. Unlike software-based solutions, hardware 
tokens are immune to remote hacking attempts since they require physi-
cal possession, making them an ideal choice for safeguarding the most 
sensitive information, such as your client’s data. If your critical applica-
tion doesn’t support hardware tokens, file a support ticket asking for this 
functionality to be added. The more people that ask, the more likely the 
software companies will implement.

ENDNOTES
1 See Electronic Frontier Foundation, EFF to FCC: SS7 Is Vulnerable and Telecoms  
Must Acknowledge It, (July 15, 2024), https://www.eff.org/deeplinks/2024/07/eff-fcc-ss7-
vulnerable-and-telecoms-must-acknowledge.
2 Internet telephony (often called Voice over Internet Protocol, or VoIP) carriers have service 
offerings that bridge from the internet to the traditional land line carriers through the SS7 
routing. Additionally, cloud-based services such as Amazon Web Services, Google Cloud, 
Azure, Alibaba, and others rely upon SS7 technology to send SMS messages for marketing 
and transactional purposes. While there are newer protocols that have been developed to 
secure the 4G and 5G networks, any phone capable of operating on the 2G or 3G networks, 
even if just for emergency calls, is vulnerable to SS7 attacks.
3 IMEI stands for International Mobile Equipment Identity and it functions like the unique  
serial number that identifies your device unique to every other device on a cellular network. 
This is the unique code that registers your phone with your cell carrier so the SS7 network 
knows where to direct calls and messages to allow them to reach you. This ability to register 
your IMEI number on a different carrier enables you to travel internationally and use your 
phone on a carrier other than the one in which you have a phone plan. 
4 For a detailed discussion on how SS7 has been used by hackers see GSMA, SS7 Security 
Analysis, (July 2018), https://www.gsma.com/get-involved/gsma-membership/wp-content/
uploads/2018/07/SS7_Vulnerability_2017_A4.ENG_.0003.03.pdf.
5 See https://www.americanbar.org/groups/law_practice/resources/law-practice-
magazine/2023-may-june/sometimes-phone-call-answer/.
6 See https://www.yubico.com/.
7 https://cloud.google.com/security/products/titan-security-key. ◊

Nicole J. Benjamin, Esq.
Adler Pollock & Sheehan P.C. 

Steven J. Boyajian, Esq.
Robinson & Cole, LLP

Rebecca C. Cox, Esq.
CATIC

Melissa K. D’Ellena, Esq.
D’Ellena Law Office, LTD.

Thomas M. Dickinson, Esq.
Law Offices of Thomas M. 
Dickinson

Eric B. DiMario, Esq.
Kiernan, Plunkett & Redihan

David M. Dolbashian, Esq.
The Law Office of David M. 
Dolbashian, Esq. P.C.

Philip W. Gasbarro, Esq.
Law Offices of  
Philip W. Gasbarro, Esq.

Jane F. Howlett, Esq.
Howlett Law, Inc.

Katherine N. Kishfy, Esq.
Sylvia & Kishfy, LLC

Hon. Sandra A. Lanni
Rhode Island Family Court

Maria R. Lenz, Esq.
Office of Disciplinary Counsel

Christopher J.  
Montalbano, Esq.
Pilgrim Title Insurance Company

Bridget L. Mullaney, Esq.
Cameron & Mittleman LLP

Tia M. Priolo, Esq.
Scungio & Priolo

Lynn E. Riley, Esq.
Cameron & Mittleman LLP

Alexander B. Terry, Esq.
Office of the Court Appointed 
Special Advocate

The Rhode Island Bar Association’s Continuing  
Legal Education (CLE) programming success 
relies on dedicated Bar members who volunteer 
hundreds of hours to prepare and present seminars 
every year. Their generous efforts and willingness 
to share their experience and expertise help to 
make CLE programming relevant and practical for our Bar members.  
We recognize the professionalism and dedication of all CLE speakers 
and thank them for their contributions. 

Below is a list of the Rhode Island Bar members who have participated 
in CLE seminars during November and December.

Thanks to Our CLE Speakers

Over 40 years of legal, trial court,  
and appellate mediation experience.

PAH PROFESSIONAL SERVICES LLC
patriciahurst322@gmail.com

Hon. Patricia A. Hurst  (Ret.)
NEUTRALITY / ARBITRATION / MEDIATION / PRIVATE TRIALSNEUTRALITY / ARBITRATION / MEDIATION / PRIVATE TRIALS

Establish Yourself  
as a Thought Leader! 

You have a lot to share, and your colleagues appreciate learning  
from you. We are always in need of scholarly discourses and 
articles, and we also encourage point-counterpoint pieces. 
Or, if you have recently given or are planning on developing a 
Continuing Legal Education seminar, please consider sharing 
your information through a related article in the Rhode Island 
Bar Journal. While you reached a classroom of attorneys with 
your CLE seminar, there is a larger audience among the over 
6,500 lawyers, judges, and other Journal subscribers, many of 
whom are equally interested in what you have to share. For more 
information on our article selection criteria, please visit the Bar’s 
website, under News and Bar Journal, and click Bar Journal 
Homepage. The Editorial Statement and Selection Criteria is  
also on page 4 of every issue. Please contact Communications 
Director Erin Cute at 401-421-5740 or ecute@ribar.com if you 
have any questions.
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 Column 1 Sub-Total $ 

CLE Publications Order Form The CLE Department has embraced a paperless approach. 

Going forward, all CLE publications will be emailed as PDF files, ensuring convenience and easy access for members.

Title Book # Price Total
Business
NEW!  Bankruptcy Best Practices Post-COVID 24-13 $45

Doing the Deal Right: Navigating Insolvency  
Issues when Buying or Selling a Practice 23-17 $35

Commercial Law 2023 23-16 $60

Collections – Start to Finish 23-03 $40

Family
NEW!  The Parental Estrangement Model:  
An Alternative to Parental Alienation Syndrome 24-15 $35

Division of Retirement Assets in Divorce 23-19 $45

Analyzing Self-Employment Income for Alimony  
& Child Support Purposes 23-18 $50

Law Practice Management
What “Will” You Do with Your Law Firm?  
Succession Planning Best Practices 23-20 $60

Practical Skills
UPDATED! Workers’ Comp Practice in RI 24-05 $75

Planning & Administering an Estate 2022 22-01 $80

Criminal Law Practice in RI 19-09 $75

Civil Law Practice in RI Superior Court 18-04 $60

Residential Real Estate Closings in RI 17-02 $90

Domestic Relations Practice 16-07 $85

Basic Commercial & Real Estate Loan Documentation 12-02 $65

Civil Practice in District Court 12-01 $40

Probate/Estate Planning/Elder Law
Helping Clients & Their Families Navigate  
Long-Term Care Eligibility  23-23 $40

Supported Decision Making: What It Is & Why We Need It 23-22 $40

Death & Taxes: Understanding the RI Estate Tax  
& Mechanics of Estate Tax Returns 23-21 $50

RI Tax Updates & Reminders 23-06 $40

Preparation of Gift Tax 23-01 $60

Real Estate
NEW!  No Double-Dipping: Evolving Rules for Conflicts  
of Interest in Real Estate Transactions 24-16 $50

RI Title Standards Handbook TS-24 $60

Recent Developments in Land Use Law 23-24 $40

Evictions in a Post-Pandemic World Handbook 23-09 $15

Civil Litigation/Trial Practice
2024 DUI Laws & Hardship Licenses 24-12 $50

Cross Examination Techniques 24-09 $30

The New Norm: Experts in Slip & Fall Cases 24-08 $45

Appellate Practice and Preserving the Record 24-07 $60

A National and Local Perspective on Opioid Litigation 24-01 $75

Increase Your Chances of Success in Arbitration  
& Mediation Handbook 23-30 $20

Public Protection Bureau: Public Law for the People of RI 23-27 $45

Inside View of the RI Supreme Court 23-26 $35

Civil Motion Practice in the Superior Court:  
Dos and Don’ts 23-25 $40

Social Media Use & Other Complex Jury Issues 23-12 $50

Preparing Your Case for Trial 23-10 $40

Title Book # Price Total
Miscellaneous
NEW!  Recent Developments in the Law 2024 RD-24 $75

NEW!  The Ethics of Case Withdrawal Workbook 24-14 $25

Defending Mental Health Court Clients 24-11  $50

RI Liquor Liability 24-10 $25

The PACT Act and Its Implications for Representing  
Veterans in VA Disability Cases 24-04 $20

Recreational Marijuana – What’s Next? 24-02 $45

Seeking Justice for Survivors of Sexual Violence  
in RI’s Legal System 23-29 $40

Medical Malpractice in Rhode Island 23-11 $55

RI Supreme Court Access to Justice 23-05 $50

SSI/SSDI Claims & the Federal Court 22-02 $40

Safe Zone Training: Competently and Ethically  
Communicating with LGBTQ+ Clients 19-02 $20

NAME 

FIRM or AGENCY

MAILING ADDRESS  (Cannot be a P.O. Box)

CITY & STATE

ZIP PHONE

EMAIL ADDRESS (REQUIRED) 

BAR ID # 

 Check enclosed (payable to RIBA/CLE) Please do not staple checks.
* Please note, as of August 1, 2023, a 3% administration fee will be included on all credit card transactions.

Card No. 

Exp. Date   Security Code 

Signature 

Mail entire page to: CLE Publications
 Rhode Island Bar Association
 41 Sharpe Drive
 Cranston, RI 02920

or email to:  cle@ribar.com

Our publications page has been updated! For a full list of available  
publications, visit our website at ribar.com

 Column 1 + 2 Sub-Total $ 

 7% R.I. Sales Tax $ 

 Total $ 

OFFICE USE ONLY

Check No.  Date Rec’d 

Amount  Date Sent 
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RI Bar Association Continuing Legal Education Seminars

Register online at the Bar’s website ribar.com and click on CONTINUING LEGAL EDUCATION o  n the left-side menu or call 401-421-5740.  
All dates and times are subject to change.

Seminars are always being added to the CLE schedule, so visit the CLE calendar for the most up-to-date information.

January 8 From Competence to Excellence:  
Wednesday The Ethical Imperative for Excellent Client Service
 1:00 – 2:00 pm, 1.0 ethics
 LIVE WEBINAR ONLY

January 14 2024 Criminal Law & Procedure Updates:  
Tuesday Practical Takeaways and 2025 Preview
 2:00 – 4:00 pm, 2.0 credits
 In-person at the RI Law Center, Cranston

Jauary 15 Understanding & Addressing Microaggressions  
Wednesday in the Legal Practice
 5:00 – 6:00 pm, 1.0 ethics
 LIVE WEBINAR ONLY

January 17 Excelling in Commercial Law Litigation 
Friday 1:00 – 4:00 pm, 2.5 credits + 0.5 ethics
 In-person at the RI Law Center, Cranston

January 22 Attorney, Heal Thyself: The Detection, Treatment  
Wednesday and Prevention of Substance Abuse
 1:00 – 2:00 pm, 1.0 ethics
 LIVE WEBINAR ONLY

January 23 The Ins and Outs of Workers’ Compensation in RI
Thursday 3:00 – 4:00 pm, 1.0 credit 
 In-person at the RI Law Center, Cranston  
 Also available as a live webinar!

January 28 Order Up: Why Your Law Firm Should Run Like  
Tuesday a Fast Food Chain
 12:00 – 1:00 pm, 1.0 credit
 LIVE WEBINAR ONLY

January 29 A.I. Assimilation: Resistance is Futile
Wednesday 12:00 – 2:00 pm, 2.0 ethics
 LIVE WEBINAR ONLY

February 5  Don’t Be an Outlaw:  
Wednesday The Ethical Imperative to Follow the Law 
 1:00 – 2:00 pm, 1.0 ethics 
 LIVE WEBINAR ONLY

February 10 Prompt Response: How to Use Generative AI Tools
Monday 1:00 – 2:00 pm, 1.0 credits
 LIVE WEBINAR ONLY

February 13 Civil Practice in Rhode Island District Court:  
Thursday A Practical Skills Seminar
 1:00 – 4:00 pm, 2.5 credits + 1.0 ethics
 In-person at the RI Law Center, Cranston  
 Also available as a live webinar!

February 21 Food for Thought 
Friday  Navigating the Legislative Process in Rhode Island
 12:30 – 1:30 pm, 1.0 credit
 In-person at the RI Law Center, Cranston  
 Also available as a live webinar!

February 25 A.I. Governance, Innovation, and Strategic Innovation
Tuesday 12:30 – 1:30 pm, 0.5 credit + 0.5 ethics
 LIVE WEBINAR ONLY

February 26 Exploring the Litigation Frontier: Using AI  
Wednesday for Case Assessment and Initial Pleadings 
 1:00 – 2:00 pm, 1.0 credit 
 LIVE WEBINAR ONLY

February 27 So Your Mom’s Cousin’s Best Friend Got Pulled Over
Thursday 3:00 – 5:00 pm, 2.0 credits
 In-person at the RI Law Center, Cranston  
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Similarly, the Superior Court has issued 632 decisions under 
the RI APA, 169 of which were decided before Chevron, and 
only three of which invoked Chevron’s interpretive methodol
ogy. In those three cases, deference to the agency’s statutory 
interpretation was outcome determinative. However, it is impor
tant to note that the Superior Court still did not apply Chevron 
as binding law—it merely cited to Chevron in support of its 
decision.28 The analysis in these cases reflects that Rhode Island 
has a robust, independent body of law on agency deference 
under the RI APA. As such, a change in the interpretation of the 
federal APA need not herald any changes under the RI APA.

Finally, to the extent that Rhode Island courts defer to agency 
statutory interpretation at all, they often cite to case law that 
predates Chevron.29 This suggests that Rhode Island’s indepen
dent body of law developed before Chevron was decided and 
that Rhode Island has never adopted Chevron into that body  
of law.

C. Rhode Island courts already employ the Loper Bright  
standard of review to agency statutory interpretations

The standard of review announced in Loper Bright is  
substantially similar to the standard of review Rhode Island 
courts already employ when reviewing agency decisions.

Loper Bright prohibits judges from deferring to agency  
interpretations of ambiguous statutes, but acknowledges that 
“an agency’s interpretation of a statute…may be especially  
informative ‘to the extent it rests on factual premises within  
[the agency’s] expertise.’”30 Likewise, Rhode Island courts  
always have reserved for themselves the right to decide ques
tions of law, and specifically have held that agency statutory 
interpretations only have “persuasive” value.31 The three outlier  
cases from the Superior Court deferring to agency interpreta
tions are not enough to change the overall legal landscape on 
this point, least of all because those decisions are not binding  
on any Rhode Island court.

D. Where Loper Bright rejects agency expertise, Rhode Island 
courts rely on it

The Court in Loper Bright rejected the argument that agency 
expertise was necessary to come to the best statutory interpreta
tion, finding that “interpretive issues arising in connection with 
a regulatory scheme often ‘may fall more naturally into a judge’s 
bailiwick’ than an agency’s.”32 This is at odds with Rhode Island’s  
common law which specifically holds that agency expertise is 
necessary to reach the best outcome and, therefore, is entitled  
to great weight.33

Even if Rhode Island courts fully embraced all the holdings  
in Loper Bright, they would still have authority to uphold 
agency decisions by finding that the agency’s expertise mean its 
statutory interpretation is entitled to more weight than other, 
competing interpretations of the same statute.

E. R.I. Gen. Laws § 39-5-3 – Loper Bright’s impact on decisions 
of the Rhode Island Public Utilities Commission and Energy 
Facilities Siting Board

Unlike decisions from other state agencies, decisions from  
the Rhode Island Public Utilities Commission (RIPUC) and the 

Loper Bright  continued from page 9
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Energy Facilities Siting Board (EFSB) can be reviewed only by 
the Supreme Court and only upon statutory (mandatory) peti
tion for writ of certiorari.34 R.I. Gen. Laws § 3953 provides 
that the Commission’s findings of fact “shall be held to be prima 
facie true,” that the court “shall not exercise its independent 
judgment,” and that orders of the Commission made in the exer
cise of administrative discretion “shall not be reversed unless the 
commission exceeded its authority or acted illegally, arbitrarily, 
or unreasonably.”35 State law thus demands great deference to 
the PUC and EFSB’s decisions.

The Court has interpreted R.I. Gen. Laws § 3953 provision 
to mean that it must give binding deference to the Commission’s 
findings of fact, as well as its determinations on mixed questions 
of law and fact.36 Even under this standard, however, the Rhode 
Island Supreme Court has held that “[d]espite the great defer
ence we afford to the PUC, ‘we review the PUC’s determinations 
of law under a de novo standard.’”37 Thus, even where state  
law mandates a high degree of deference on some points, our 
Supreme Court has reserved for itself the exclusive right to 
decide pure questions of law.

Accordingly, the Rhode Island Supreme Court should con
tinue to be “extremely deferential” to the RIPUC and EFSB’s 
findings of fact and determinations on mixed questions of law 
and fact because Rhode Island law demands it.

F. Conclusion
Loper Bright is a historic case, but it is unlikely to sig

nificantly change the practice of administrative law in Rhode 
Island. Loper Bright is a statutory decision, based on the Court’s 
interpretation of the federal APA; the RI APA is distinguish
able on the precise issue that was dispositive in Loper Bright, 
and R.I. Gen. Laws 3953 (for the PUC and EFSB) is even more 
distinguishable. Additionally, Rhode Island courts have devel
oped an independent body of common law governing review of 
agency statutory interpretation that does not rely on Chevron 
or its progeny. This independent body of law developed before 
Chevron was decided, and Rhode Island cases postChevron 
have not changed the court’s analytical framework in response 
to Chevron. Although Rhode Island courts have on occasion 
cited to Chevron, these decisions do not represent an adoption 
and incorporation of Chevron; rather, the vast majority of these 
cases cite to Chevron only for supplemental support. Finally, 
Rhode Island already employs a standard of review similar to 
the standard announced in Loper Bright. Accordingly, the Loper 
Bright decision overturning Chevron does not herald a shift 
in the courts’ analytical approach and should not require any 
changes to Rhode Island administrative law.

The author extends her gratitude to Michael McElroy, Esq.,  
her mentor in the Rhode Island Bar Association Leadership 
Academy, and to Jerry Elmer, Esq., for their valuable feedback 
and contributions to this article.
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RIBA’s DEI initiatives. We are working to compile the list of contacts over the next few months. If your 
firm has a DEI Committee, Task Force, and/or contact person, please reach out to Communications 
Coordinator NaKeisha Torres at ntorres@ribar.com with the contact information of your firm’s DEI 
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you navigate life’s challenges. For confidential, caring, 

professional assistance 24/7, call 

866.482.8378 

CARING • SUPPORTIVE • CONFIDENTIAL 

Lawyers Helping LawyersLawyers Helping Lawyers
A Rhode Island Bar Association Member Benefit. For more information, visit our 

website at ribar.com, and the Do You Need Confidential Help Quick Link. Also, learn 
more about CorpCare, a Lawyer Assistance Program contracted by the Association 

to assist you at no charge.

https://www.ribar.com



