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Bar Committees
are terrific ways
for you to net-
work and meet
lawyers who will
give you referrals

and assistance.

Welcoming 225 Into Our Most

Honorable Profession

Over the summer, the Rhode Island Supreme
Court Justices swore in 225 new lawyers in
intimate, inspirational ceremonies in the
Supreme Court chambers. In February of 2011,
approximately 125 applicants are sitting for the
bar exam.

We currently have 6,206 members, 938 are
inactive, 1,800 are from out-of-state, and 973
have been admitted in the past five years. With
the February bar results, we will have over
6,300 members. Over the past ten years, our
membership has increased by 1,818! We are a
force for good, helping to maintain a peaceful
and fair society.

My life partner tells me people do not like
unsolicited advice, and I am trying to get better
at keeping my mouth shut unless asked. How-
ever, | cannot resist this bully pulpit and oppor-
tunity to give a little counsel to our new
colleagues. Here goes:

® Be prepared — The Scout motto applies to
all of us. You may be up against a lawyer
with 30 years experience, but you may
learn the veteran lawyer has not consulted
the court rules since then either. Prepara-
tion will always pay off and may win the
day.

® Be courteous and kind — Being an unrea-
sonable jerk will not better serve your
client, will alienate your judge and will
eventually come back to haunt you. Check
your egos at the door, be nice, and always
treat people the way you want to be treated.

e Do not interrupt a judge — It is shocking
to see how many times this simple rule is
violated. If the judge wants to point out
a concern, stop talking and listen.

e Do not personally attack opposing counsel
— This will never serve your purposes, and
it only invites mudslinging back your way.
Again, treat people the way you want to
be treated professionally, with dignity and
respect.

o Realize that you do not create the facts —
This idea will take a lot of stress out of
your practice. Live with your facts and be
as persuasive as you can with them. Hiding

or twisting facts will only hurt your cause
and destroy your creditability. The only
thing in life over which you have control
is your reputation. Protect and guard it at
all times.

Keep your client’s expectations reasonable
— Only a fool promises the moon and the
stars to a client. Matters sometimes go
south, and you will find yourself in an
uncomfortable situation if you have led
your client to believe that there is a guaran-
teed outcome. The judge is the only one
who makes the decisions.

Treat your client’s money as sacred — It is
sacred! Even if a furious loan shark is on
your tail, do not touch your client’s money.
If you do, you will go to jail and will be
disbarred. Don’t worry, eventually your
kneecaps will heal.

Live within your means — Do this and you
won’t have to worry about the situation
described above. My partner and I shared
one office space for almost two years. She
would meet with clients on Mondays,
Wednesdays and Fridays, and I would go
to the library on those days. I would meet
with clients on Tuesdays and Thursdays
and Peg would work outside of the office.
The fact is, impressing shallow people is
overrated.

Find an area of law that you enjoy — You
will like your work more, be able to com-
mand greater demand for your services,
and request a higher fee. You will work
more efficiently and obtain better results.
Work that you enjoy is not work!

Get to know the court personnel, and treat
them with respect — Sheriffs, stenographers,
clerks and capitol police are your peers,

so treat them with the same dignity and
respect that you expected to be treated with.
The court workers will determine if you
have a good day or a bad day, guaranteed.

Always take at least one pro bono case —
You will be a hero to someone who is in
over his head and needs a hand. You will
always remember these cases. They are the
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fodder for stories and a warm heart.
You went to law school because you
wanted to help someone, right? Take
a pro bono case through your Bar
Association’s Volunteer Lawyer
Program, and find an experienced
lawyer to mentor you and show you
the way.

e Sit in a courtroom and watch the
practice of law — There is no better
way to learn how to practice law
than to observe others. Watch, listen
and take note. Everyday you go to
court you will learn at least three
new things. If not, there is something
wrong.

® Do not neglect your personal health
and relationships — Be careful not to
neglect yourself or neglect your loved
ones. Get enough sleep. Eat right,
including vegetables. Exercise.
Develop your friendships. Protect
your mental health. Avoid addiction.
Do fun things that inspire and invig-
orate you. Read poetry. Listen to
music.

e Join your Bar’s SOLACE program —
Join this excellent program through
the Rhode Island Bar Association’s
website at www.ribar.com. If you
have something to share or have a
need, this is a great resource. A
lawyer who is closing her or his
practice may have statutes, furniture,
copiers to donate. If you have a fire
or a flood in your office (heaven
forbid!) reach out to your supportive
community.

® Participate in your Bar’s CLE pro-
grams — If you have special knowl-
edge, share it. If you see a need for
Continuing Legal Education (CLE)
programming, contact the Bar’s CLE
Department or the CLE Committee
chair.

e Get involved in a Bar Association
Committee — The New Attorney
Advancement Task Force and the
Bench/Bar Committees are terrific
ways for you to network and meet
lawyers who will give you referrals
and assistance. But, there are also
many other Bar committees that
offer equally excellent professional
and personal help. There is nothing
better for you than having a colleague
you can call or text when you have a
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question you know they can answer
on the spot, without you having to
research for hours. Experienced
lawyers remember what it was like to

Welcome to our new colleagues!

be a new lawyer as if it were yester-
day. Almost all are willing to mentor
and assist you.

And, my deepest thanks to all of the Rhode Island Bar Association committee
chairs and members for their invaluable service and commitment to the Bar, the
legal community, and the citizens of our state. We appreciate your contributions!

Annual Meeting Planning Chair: Bruce W. Mclntyre, Esq.
Bar Journal Editorial Board Chair: David N. Bazar, Esq.

Business Organizations Chair: James H. Hahn, Esq.

Continuing Legal Education Chair: Richard M. Peirce, Esq.

Lawyers Helping Lawyers Chair: Nicholas Trott Long, Esq.
Creditors’ & Debtors’ Rights Chair: Richard L. Gemma, Esq.
Criminal Law Bench/Bar Chair: Anthony M. Traini, Esq.
District Court Bench/Bar Co-Chairs: James A. Hall, Esq. and

Joseph M. Hall, Esq.

Environmental and Energy Law Co-Chairs: Seth H. Handy, Esq. and

Bret W. Jedele, Esq.

Ethics & Professionalism Co-Chairs: Kathleen G. DiMuro, Esq. and

Stephen G. Linder, Esq.

Family Court Bench/Bar Chair: Jane E Howlett, Esq.
Federal Court Bench/Bar Co-Chairs: Patricia K. Rocha, Esq. and

Patricia A. Sullivan, Esq.

Fee Arbitration Co-Chairs: Henry V. Boezi III, Esq. and Madis T. Suvari, Esq.

Government Lawyers Co-Chairs: Katherine D’Arezzo, Esq. and

Paul W. Goodale, Esq.

Insurance Programs Chair: Stephen J. Angell, Esq.

Labor Law Chair: Thomas R. Landry, Esq.

Public Service Involvement Chair: Christine ]. Engustian, Esq.

Probate & Trust Chair: David T. Riedel, Esq.

Superior Court Bench/Bar Co-Chairs: Melissa E. Darigan, Esq. and

Karen A. Pelczarski, Esq.

Technology in the Practice Chair: Peter V. Lacouture, Esq.

Title Standards & Practices Chair: Albert Knight Antonio, Esq.

Workers” Compensation Court Bench/Bar Co-Chairs: Jack R. DeGiovanni, Esq.

and Paul V. Mancini, Esq.

Supreme Court Bench/Bar Chair: John A. Tarantino, Esq.
Gay Lesbian Bisexual/Transgender Co-Chairs: Michael D. Grabo, Esq. and

Susan Tracy Perkins, Esq.

New Attorney Advancement Task Force Chair: Rebecca E. Dupras, Esq.

Thank you for allowing me to serve as your President.

Lise M. Iwon, Esq.



John P. Barylick, Esq.
Principal, Wistow & Barylick
Incorporated

Jenna Wims Hashway
Third-year student, Roger
Williams University School
of Law and Law Review
Editor-in-Chief

Despite calls for
regulation, litiga-
tion financing
companies (LFCs),
operate with

no licensing

or oversight.

Litigation Financing:

Preying on Plaintiffs

Juan Echeverria was severely injured in a work-
place accident. His employer did not provide
Worker’s Compensation insurance.! Juan filed
suit against several responsible parties, but any
judgment or settlement would come too late to
pay for the surgery he needed. With no health
care coverage or traditional lending options
available to him, Juan discovered LawCash,

a litigation financing company (LFC) which
offered, what seemed like, a great deal. A quick,
hassle-free advance with no repayment due
unless and until he either won or settled his
lawsuit. If he lost, he’d owe nothing. Juan
borrowed $25,000 from LawCash at a rate of
3.85% per month, compounded monthly. The
interest on this advance accrued at a rate of
$48.94 per day. To put this in perspective, prior
to his injury, Juan earned $80.00 per day.

Every day, plaintiffs like Juan find themselves
in economic straits while awaiting resolution of
their claims, either due to health care costs or
the inability to work in the wake of an injury.
Increasingly, these plaintiffs turn to LFCs and
the promise of quick, allegedly no risk cash.
LFCs, the brainchild of a former loan shark?
offer cash advances to plaintiffs during the pen-
dency of their litigation. If they win or settle
their case, the loan is repaid from the proceeds
of the lawsuit at annual interest rates of up to
280%3

Despite calls for regulation, LFCs operate
with no licensing or oversight. Their lending
agreements are carefully dubbed advances
rather than loans, to avoid application of state
usury statutes. Some plaintiffs have succeeded
in rescinding their loan agreements but, to date,
LFCs have been able to adapt and lobby for
legislation which allows them to operate with
impunity. Legislation is needed to protect plain-
tiffs from being further victimized as they await
the outcome of their litigation.

The origins of the LFC industry are illumina-
ting. Perry Walton, a Las Vegas entrepreneur, is
the godfather of litigation financing. Following
a career which included stints as a rock musician
and mobile-home park developer, Walton made
his first foray into extortionate lending with a
business he named Wild West Funding# In 1997,

after several of Walton’s borrowers complained
that they were threatened when they fell behind
in their loans, a police investigation resulted in
Walton’s pleading guilty to “extortionate collec-
tion of debt.”® Walton drew a sentence of eight-
een months probation. By the following year,
he had hit upon a somewhat more legitimate
lending opportunity.®

Walton began loaning money to plaintiffs,
structuring these advances as “contingent obli-
gations” in order to sidestep usury laws” He
then invited would-be lenders to seminars,
charging as much as $12400 to impart the
secret of his lucrative new scheme? Two years
later, four hundred people had been trained by
Walton, and a new subprime industry was born?

The precise size of this industry today is
impossible to gaugel® Barriers to entry are
almost nonexistent; with no licensing require-
ments, all a prospective lender needs is a web-
site and fairly modest capitalization™ A Google
search of the phrase litigation financing compa-
ny returns 103,000 hits. Clearly, in the ten years
since Walton began his seminars, the number of
LFCs has grown exponentially.

A plaintiff who is short on cash is only a
few keystrokes away from what can appear to
be an easy, painless solution to his problem.

To begin the process, one need only fill out a
short, online application. The lender then evalu-
ates the plaintiff’s case by assessing: the pres-
ence of a skilled plaintiff’s attorney; the defen-
dant’s potential liability; in car accident cases,
the extent of damage to the vehicle; bright
blood injuries; medical bills; and a proprietary
statistical analysis of jury verdicts in compara-
ble cases.!? The plaintiff must waive his or her
attorney-client privilege in order for the lender
to contact his or her attorney for information
necessary to assess the strength of the case3

If the loan is approved, the lender generates

a litigation lending agreement (LLA) and, once
the LLA is executed by the plaintiff and his or
her attorney, the lender expedites funds to the
plaintiff.* Then, the interest meter begins to run.

The ease and speed with which a plaintiff
can enter into an LLA has caused at least one
commentator to observe that this “instant grati-
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laws of any such state or other jurisdiction.The Program is available through the Rhode Island Bar Association as a member benefit.
However, this does not constitute an offer to purchase, and is in no way a recommendation with respect to, any security that is available
through the Program.
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RHODE ISLAND BAR JOURNAL

Editorial Statement

The Rhode Island Bar Journal is the Rhode Island
Bar Association’s official magazine for Rhode Island
attorneys, judges and others interested in Rhode Island
law. The Bar Journal is a paid, subscription magazine
published bi-monthly, six times annually and sent to,
among others, all practicing attorneys and sitting judges,
in Rhode Island. This constitutes an audience of over
6,000 individuals. Covering issues of relevance and pro-
viding updates on events, programs and meetings, the
Rhode Island Bar Journal is a magazine that is read on
arrival and, most often, kept for future reference. The
Bar Journal publishes scholarly discourses, commen-
tary on the law and Bar activities, and articles on the
administration of justice. While the Journal is a serious
magazine, our articles are not dull or somber. We strive
to publish a topical, thought-provoking magazine that
addresses issues of interest to significant segments of
the Bar. We aim to publish a magazine that is read,
quoted and retained. The Bar Journal encourages the
free expression of ideas by Rhode Island Bar members.
The Bar Journal assumes no responsibility for opinions,
statements and facts in signed articles, except to the
extent that, by publication, the subject matter merits
attention. The opinions expressed in editorials represent
the views of at least two-thirds of the Editorial Board,
and they are not the official view of the Rhode Island
Bar Association. Letters to the Editors are welcome.

Article Selection Criteria

* The Rhode Island Bar Journal gives primary prefer-
ence to original articles, written expressly for first
publication in the Bar Journal, by members of the
Rhode Island Bar Association. The Bar Journal does
not accept unsolicited articles from individuals who
are not members of the Rhode Island Bar Association.
Articles previously appearing in other publications
are not accepted.

All submitted articles are subject to the Journal’s
editors’ approval, and they reserve the right to edit
or reject any articles and article titles submitted for
publication.

Selection for publication is based on the article’s
relevance to our readers, determined by content and
timeliness. Articles appealing to the widest range of
interests are particularly appreciated. However, com-
mentaries dealing with more specific areas of law are
given equally serious consideration.

Preferred format includes: a clearly presented state-
ment of purpose and/or thesis in the introduction;
supporting evidence or arguments in the body; and

a summary conclusion.

Citations conform to the Uniform System of Citation
Maximum article size is approximately 3,500 words.
However, shorter articles are preferred.

While authors may be asked to edit articles them-
selves, the editors reserve the right to edit pieces for
legal size, presentation and grammar.

Articles are accepted for review on a rolling basis.
Meeting the criteria noted above does not guarantee
publication. Articles are selected and published at the
discretion of the editors.

Submissions are preferred in a Microsoft Word for-
mat emailed as an attachment or on disc. Hard copy
is acceptable, but not recommended.

Authors are asked to include an identification of their
current legal position and a photograph, (headshot)
preferably in a jpg file of, at least, 350 d.p.i., with
their article submission.

Direct inquiries and send articles and author’s
photographs for publication consideration to:

Rhode Island Bar Journal Editor Frederick D. Massie
email: fmassie@ribar.com

telephone: 401-421-5740

Material published in the Rhode Island Bar Journal
remains the property of the Journal, and the author
consents to the rights of the Rhode Island Bar Journal
to copyright the work.



fication” may “encourage or facilitate
poor financial management”!’ This is par-
ticularly troubling when one compares
the plain language and short form of a
typical LFC’s online application to the
fine print of the multi-page LLA!® Online
applications are straightforward. In addi-
tion to name, address and attorney infor-
mation, they request only basic informa-
tion about the plaintiff’s accident claim.”
The language in the LLA, however, is far
less clear. A typical LLA recites:

The monthly use fee shall be a charge

in an amount equal to 3.10% monthly

of the amount funded to me herein.

This funded amount includes the

Application Fee that I agreed to when

first applying for this funding. The

monthly use fee is charged from this

date until the end of the 5 month

interval during which payment of pro-

ceeds is made...!® [emphasis added]
The above paragraph is probably the
closest borrowers will come to learning
the Annual Percentage Rate (APR) of
their loan.

LFCs are not required to adhere to
the federal Truth in Lending Act, which
would mandate clear disclosure of the
APR, because they are not considered
“creditors,” as defined by the Act? It is
even possible that a plaintiff/borrower
could mistake the 3.10% monthly rate
for an APR. This would be a dire mis-
take, as the actual APR for these loans,
which varies greatly depending on when
the loan is repaid, can amount to any-
where between 58% and 120%2° APRs
from some LFCs can exceed 200% 2!

LLAs are structured so that the LFC
is paid by the plaintiff’s attorney before
any other funds are disbursed from the
client’s portion of the settlement or judg-
ment2? This is possible because, as previ-
ously noted, the attorney, as well as the
plaintiff, is a signatory to this agreement?3

The litigation financing industry
claims it provides a much-needed service
to plaintiffs. LFC providers argue that
they assume a high degree of risk, justify-
ing their high profit. But, how can one
quantify, or even verify, this alleged high
risk? Unlike credit cards, litigation
advances are not unsecured debt. The
LFC holds a security interest in the pro-
ceeds of the lawsuit2* The risk, therefore,
is not whether the borrower will default
on the loan, but whether the lawsuit will
result in a settlement or judgment. There
are clues, however, that the risk is far

Bar’s Annual Meeting Speaker Legendary
Civil Rights Activist Morris Dees

At this year’s Annual Meeting, June 16th and 17th,
the Rhode Island Bar Association is pleased to
present legendary civil rights activist Morris
Seligman Dees, Jr., Esq., as the plenary speaker.
Born in Shorter, Alabama, the son of farmers, after
a successful career in book publishing, in 1971, he
and his Montgomery, Alabama law partner Joseph
J. Levin, Jr. and civil rights activist Julian Bond
founded the Southern Poverty Law Center, a non-
profit organization dedicated to seeking justice.
Through the Southern Poverty Law Center, Dees
uses the law like a sword in his battle against preju-
dice and hatred. In the 1980s and *90s, he bank-
rupted the Ku Klux Klan and neo-Nazi groups with
a series of historic lawsuits. Today, he focuses his attention on anti-government
militias. In his book, Gathering Storm: America’s Militia Threat, Dees explains
the dangers these groups represent. He is also author of A Lawyer’s Journey, an
autobiography, and Hate on Trial: The Case Against America’s Most Dangerous
Neo-Nazi.

The subject of the television movie Line of Fire and portrayed in the feature
film Ghosts of the Mississippi, Dees has received numerous awards in conjunc-
tion with his work at the Center. Trial Lawyers for Public Justice named him
Trial Lawyer of the Year in 1987, and he received the Martin Luther King Jr.
Memorial Award from the National Education Association in 1990. The
American Bar Association gave him its Young Lawyers Distinguished Service
Award, and the American Civil Liberties Union honored Dees with its Roger
Baldwin Award. Colleges and universities have recognized his accomplishments
with honorary degrees, and the University of Alabama gave Dees its
Humanitarian Award in 1993. In 2001, the National Education Association
selected Dees as recipient of its Friend of Education Award, its highest award,
for his “exemplary contributions to education, tolerance and civil rights”

In addition to this distinguished guest speaker, the Rhode Island Bar Associa-
tion’s 2011 Annual Meeting features a wide range of exceptional Continuing
Legal Education seminars, the Bar’s Annual Award winners, a diverse group of
law-related product and service providers, and many opportunities to connect
with your colleagues. Please watch your mail and the Bar’s website for your
invitation to attend this excellent event.

Morris Dees, Co-Founder of
the Southern Poverty Law
Center

DAVID W. DUMAS

ATTORNEY AT LAW
5 DIVISION STREET
EAST GREENWICH, RI 02818

MISSING HEIRS LOCATED - GENEALOGY
CONSULTATION ON DIFFICULT TITLES

401-884-3678
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lower than portrayed by the industry.
First, LFCs carefully analyze applicants’
cases and accept only those they deem
to have a high likelihood of recovery.?S
Furthermore, because plaintiffs’ attor-
neys, who work on a contingent fee
basis, screen potential cases and only
accept those with a high probability of
success, the LFC is actually performing
a secondary credit determination?2®

Perhaps the most revealing informa-
tion regarding LFCs’ actual level of risk
was provided by Harvey Hirschfeld,
President of LawCash and Chairman of
the American Legal Finance Association
(ALFA)?” According to Hirschfeld,
LawCash targets lawsuits in the “mid-
resolution” stage, thereby increasing the
likelihood that the case will be resolved
in less than two years?® LawCash limits
its exposure to advancing up to 10% of
the settlement value of a case?® But the
most candid glimpse at the level of risk
borne by this LFC came in Hirschfeld’s
admission that his company “uses strict
underwriting screening rules that ensure
only about 4% of the cases it advances
money on are lost in court”3? Another
industry figure, Michael Douglas, CEO
of ExpertFunding.com, put his company’s
default rate even lower, at only 2% 3!

Despite such caution, or perhaps
because of it, LawCash has prospered.
The LFC projected its case portfolio of
$3 million in 2001 would swell to
between $25 and $30 million in 200432

What seems clear is that the bloated
profits available to LFCs, and the low
barriers to entry, have transformed the
business once termed “the wild west of
finance”3? from a fringe industry into an
established branch of the financing sector
(albeit one which enjoys freedom from
regulation). At last count, there were at
least a hundred LFCs operating in the
United States.

In 2005, this burgeoning industry
drew the attention of former New York
State Attorney General, Eliot Spitzer.
Prompted by concerns that consumers
could not adequately understand the
terms of the LLAs that they were signing,
Spitzer launched an investigation3* In
response, a consortium of LFCs, led by
Hirschfeld, formed the trade association
ALFA 35 The group succeeded in persuad-
ing Spitzer to resolve the investigation by
entering into an “Assurance of Discontin-
uance.”3¢ The member LFCs paid a total
of $45,000 for the cost of the investiga-



tion and agreed that their LLAs would:
disclose the APR; display the total amount
to be repaid broken down in six month
increments; include a five-day right to
rescission; be translated into the borrow-
er’s native language; and contain no
mandatory arbitration clause3”

ALFA issued a press release, vowing
to “establish and maintain the highest
ethical standards and fair business prac-
tices in the legal funding industry.”38
An advertisement on the ALFA website
encourages attorneys to “only trust an
ALFA member company” because “mem-
ber companies adhere to best practices
for the industry according to guidelines
created with the New York Attorney
General”% The ad creates the impression
that Spitzer’s reforms are applied beyond
New York citizens to benefit all plaintiff-
borrowers. However, a look at some
recent LLAs casts doubts on ALFA’s
assurances.

The authors reviewed three such
agreements, entered into by plaintiff-
borrowers who were not New York resi-
dents. The lenders — CaseFunding, U.S.
Claims and LawCash - are all ALFA
members. Each of the LLAs includes the
five-day right of rescission#? The prohibi-
tion against mandatory arbitration claus-
es, however, is not so strictly heeded.
CaseFunding does not call for mandatory
arbitration. However, its LLA provides
that “[a]ny controversy or claim arising
out of or relating to this contract...may
be settled by final, binding arbitration..”*
LawCash is even clearer about its right
to compel arbitration: “...at the sole and
exclusive option of LAWCASH, any con-
troversy or claim arising out of or relat-
ing to this contract...shall be settled by
final, binding arbitration..”*?

While CaseFunding and U.S. Claims
prominently display their APRs (51% and
27%, respectively), the LawCash agree-
ment contains absolutely no mention of
an APR:® Moreover, the language regard-
ing cost of borrowing is purposefully
obtuse. Instead of an interest rate, the
borrower incurs an “accrued use fee,
compounded monthly;” and a “monthly
use fee” of 3.10%. It is impossible, with
the information provided, for any plain-
tiff-borrower to determine the APR.

The difficulty in calculating effective
interest under the LawCash contract illus-
trates how that lender turned a seemingly

continued on page 35
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Joe was a dedicat-

ed, enthusiastic
and hard-working
member of the
Rbhode Island Bar,
representing the
best the legal
profession has

to offer in terms
of honor and

integrity.

Remembering

Joseph M. Fernandez, Esq.

We were all shocked and saddened by the
unexpected and tragic passing of our friend

and colleague, Joseph M. Fernandez, this past
December. Joe was a dedicated, enthusiastic and
hard-working member of the Rhode Island Bar,
representing the best the legal profession has

to offer in terms of honor and integrity. In plain
and simple terms, Joe set an example for all
Rhode Island Bar members to follow, and he
will surely be missed by all who knew him and
by the many who called him friend.

Joe was an active and energetic Bar leader.
He was a valued member of the Rhode Island
Bar Foundation Board of Directors and was
instrumental in the planning and execution of
the Interest on Lawyers Trust Accounts (IOLTA)
and the Black Law School Scholarship programs.
He served as a member of the Bar Association’s
House of Delegates, and on many Bar Commit-
tees, including the Federal Court Bench/Bar Com-
mittee and the Children at Risk Committee.

For many years, Joe served as the Chairperson
of the Involvement of Minorities Committee,
which eventually formed the Thurgood
Marshall Law Society.

Joe’s service to the bar and to our state’s sys-
tem of justice was nothing less than exemplary.
In addition to serving as a Bar leader, he was a
member of the Rhode Island State Advisory
Committee for the United States Commission on
Civil Rights, the American Bar Association and
the International Municipal Lawyers Association.
In 2007 and 2008, Joe co-chaired the Rhode
Island presidential campaign of his friend and
law school classmate, President Barack Obama,
and served as a member of the Obama for
America, New England Steering Committee.

He was also actively engaged in, and a big
supporter of, the Rhode Island nonprofit com-
munity, serving on the boards of Trinity Reper-
tory Company, the Community College of Rhode
Island Foundation, FirstWorks and Crossroads
Rhode Island. Always proud of his alma mater,
Joe served as the current President of the Brown
Alumni Association (BAA), which represents the
interests of 88,000 alumni world wide. In addi-
tion to his duties as President of the BAA, he
served as a member of the Brown Corporation,
the University’s governing body. In his every
endeavor, Joe strove for excellence, and achieved
it, undoubtedly accomplishing a great deal in an

unfortunately short lifetime.

Born in Pennsylvania, Joe was the eldest son
of Dr. Oscar V. and Concepcion G. Fernandez.
He attended Phillips Exeter Academy, receiving
his Bachelor’s Degree in American Civilization
from Brown University and his Juris Doctorate
from Harvard Law School. Most recently, Joe
waged a spirited, but professional and civil,
campaign for the Democratic nomination for
Rhode Island Attorney General. From January
2003 until September 2009, Joe served as the
Providence City Solicitor, where he quickly
earned a reputation as an attorney with a no-
nonsense approach to rooting out corruption,
vigorously prosecuting crime, protecting tax-
payers and making the city work and be safe
for its residents. Before heading the City’s law
office, Joe spent six years in New York City liti-
gating complex commercial cases and five years
serving the Rhode Island business community
as a lawyer in private practice.

Most important, Joe was a devoted husband
to Emily Maranjian and a father to his beautiful
twin daughters, Coco and Phoebe. His greatest
enjoyment in life was the time spent with his
family. Joe was an incredibly well-rounded
person. He was an active member of Central
Congregational Church, relished plays at Trinity
Rep, enjoyed Brown football games, sought out
unique and eclectic diners, cooked elaborate (and
delicious) breakfasts for his family, and always
made time to talk about, and usually debate, the
events of the day. In addition to his mother, his
wife and his beloved children, Joe is survived
by his siblings, David of Singapore, Thomas of
Cincinnati, OH, and Susan of San Jose, CA.

The lawyers of Rhode Island received the
news of Joe’s passing with a great, and stunning,
sadness; but his sparkling personality, steadfast
commitment to justice and the law and his note-
worthy contributions to the Bar Association,
the Rhode Island Bar Foundation and to the
people of Providence and the State of Rhode
Island will be long remembered and cherished.
Joe lived an extraordinary life in an all-too-
short amount of time. We all will miss him. <

John A. Tarantino, Esq.

President, Rhode Island Bar Foundation
Lise M. Iwon, Esq.

President, Rhode Island Bar Association
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SOLACE

SOLACE, an acronym for Support of
Lawyers, All Concern Encouraged, is a

new Rhode Island Bar Association program
allowing Bar members to reach ou, in a
meaningful and compassionate way, to their
colleagues. SOLACE communications are
through voluntary participation in an email-based network
through which Bar members may ask for help, or volunteer to
assist others, with medical or other matters.

Issues addressed through SOLACE may range from a need for
information about, and assistance with, major medical problems,
to recovery from an office fire and from the need for temporary
professional space, to help for an out-of-state family member.

The program is quite simple, but the effects are significant.
Bar members notify the Bar Association when they need help,
or learn of another Bar member with a need, or if they have

something to share or donate. Requests for, or offers of, help

Bar Members
in Times

of Need

are screened and then directed through the
SOLACE volunteer email network where
members may then respond. On a related
note, members using SOLACE may
request, and be assured of, anonymity

for any requests for, or offers of; help.

To sign-up for SOLACE, please go to the Bar’s website at
www.ribar.com, login to the Members Only section, scroll
down the menu, click on the SOLACE Program Sign-Up, and
follow the prompts. Signing up includes your name and email
address on the Bar's SOLACE network. As our network grows,
there will be increased opportunities to help and be helped by
your colleagues. And, the SOLACE email list also keeps you
informed of what Rhode Island Bar Association members are
doing for each other in times of need. These communications
provide a reminder that if you have a need, help is only an

email away.
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the Rhode Island community for more than 20 years.
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Hon. Joseph R.
Weisberger

Retired Rhode Island
Supreme Court Chief Justice

In U.S. Supreme
Court Chief Justice
Marshall’s opinion,
referring to the
Bill of Rights
Amendments, be
observed: “These
amendments con-
tain no expression
indicating an
intention to apply
them to the state
governments. This

court cannot so

The Selective Incorporation Process
and Judicial Activism

When the Constitution was drafted during the
summer of 1787 in Philadelphia, the delegates
from twelve of the states (Rhode Island did not
send delegates to the Convention) were generally
in agreement that the new National Government
should be one of limited powers. Their memo-
ries of their association with the strong central
government of the British Monarchy and Parlia-
ment were vivid and unpleasant. The delegates
were also suspicious of their sister states and
extremely jealous of their local. Many of the
states had already adopted constitutions provid-
ing for their own governmental structures.

When the final document was ready for
signatures, many of the delegates were disap-
pointed that it did not contain a bill of rights
to prevent the encroachment of federal power
upon the people and the states. Notably James
Mason, a delegate from Virginia refused to sign
the document for that very reason. During the
long and controversial process of ratification,
the issue of a bill of rights to restrain federal
power was very much in the forefront of dis-
cussion in the various state conventions. The
proponents of ratification in many instances
promised to exercise their best efforts to add
a bill of rights by amendment as soon as the
new federal government became effective.

True to their promise, the members of the
first Congress, under the leadership of James
Madison, drafted and enacted the first Ten
Amendments to the Constitution which were
ratified by the states in 1791. This so called Bill
of Rights was generally regarded at the time of
ratification as a limitation on federal power
rather than state authority. However, it was not
until 1833 that a question was presented to the
Supreme Court of the United States related to
this issue. In Barron v. Mayor and City Council
of Baltimore, (7 Peters 132), 32 US 243 (1833)
Chief Justice Marshall, writing for the Court,
declined to apply the Fifth Amendment’s require-
ment of just compensation for the taking of pri-
vate property to the states or their subdivisions.
In his opinion, referring to the Bill of Rights
Amendments he observed: “These amendments
contain no expression indicating an intention to
apply them to the state governments. This court

cannot so apply them”

These general principles remained undisturbed
until after the adoption of the Fourteenth
Amendment in 1868. This Amendment contained
a Privileges and Immunities Clause an Equal
Protection Clause and a Due Process Clause,
all directed at state action. The first major
challenge to state action under the Privileges
and Immunities Clause came in the Slaughter-
House Cases, 83 U.S. (16 Wall) 36 (1873). The
Louisiana Legislature granted a corporation
an exclusive license for 25 years to operate
a slaughterhouse to serve the City of New
Orleans and the Parishes of Orleans, Jefferson
and St. Bernard in specific portions of the area.
Butchers and other tradesmen adversely affected
brought suit alleging that the statute created
a monopoly. The Louisiana courts upheld the
statute. The plaintiffs sought review in the
U.S. Supreme Court citing the Privilege and
Immunities Clause, the Equal Protection Clause
and the Due Process Clause of the Fourteenth
Amendment. Justice Miller, in the majority
opinion, rejected the argument based on the
Privileges and Immunities Clause. He declared
that this Clause was narrowly designed to pro-
tect the recently freed slaves from discrimina-
tion. It did not profess to control the power
of the state over its own citizens. There was
no intention to transfer the protection of civil
rights from the states to the federal government.
Justices Field, Bradley and Swayne dissented.

In the ensuing years, no significant changes
may be noted in the judicial landscape. In
Hurtado v. California, 110 U.S. 516 (1884) the
Court held that the Fifth Amendment require-
ment of indictment by grand jury in felony cases
was not applicable to the states. In Twining v.
New Jersey, 211 U.S. 106 (1908) the Court held
the Fifth Amendment privilege against self
incrimination was not binding upon the states.
The first chink in the armor occurred in Gitlow
v. New York, 268 U.S. 652 (1925) where Justice
Sanford, writing for the majority and reviewing
a conviction for criminal anarchy, assumed
(without extensive analysis) that the First
Amendment freedoms of expression were fun-
damental personal rights protected by the Due
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Process Clause of the Fourteenth Amend-
ment and therefore binding upon the
states. The Court, however, affirmed the
conviction over the dissents of Justices
Holmes and Brandeis.

The next major chapter in the saga
occurred in Palko v. Connecticut, 302
U.S. 319 (1937). Palko had been tried in
the Superior Court of Connecticut on a
charge of first degree murder, but had
been found guilty by the jury of murder
in the second degree and sentenced to
life imprisonment. The State appealed
as allowed by statute. The Connecticut
Supreme Court overturned the conviction
for evidentiary errors and erroneous jury
instructions and ordered a new trial. The
state courts rejected Palko’s argument
that a second trial would violate his Fifth
Amendment right against double jeopardy.
Palko was re-tried, found guilty by a jury
of first degree murder and sentenced to
death. On review by the Supreme Court
of the United States, Justice Cardozo
wrote the opinion of the Court. He
reviewed the case law and outlined a
rational basis for the “absorption” or in-
corporation of elements of the first eight
amendments to the Federal Constitution
into the Due Process Clause of the

Fourteenth Amendment. He concluded
that only those rights that are “implicit
in the concept of ordered liberty” (such
as the First Amendment freedoms of
expression and religion) would be incor-
porated into the Due Process Clause of
the Fourteenth Amendment.

Applying this test to the Double
Jeopardy Clause of the Fifth Amendment,
he declared that this right was not so
fundamental as to be implicit in the con-
cept of ordered liberty. A state may grant
itself a right to a trial free from legal
errors as reciprocal to the right of the
accused. “There is here no seismic inno-
vation. The edifice of justice stands, its
symmetry, to many, greater than before?”
As we shall see, the specific holding of
Palko was overturned in 1969, but its
formula for selective incorporation of
the guarantees of the Bill of Rights into
the Due Process Clause of the Fourteenth
Amendment remains valid to the present
day.

The next step in our judicial analysis
occurred in Adamson v. California, 332
U.S. 46 (1947). In that case, the defen-
dant was accused of murdering his para-
mour. He declined to testify. Under
California law, the defendant’s failure to

deny or explain the evidence against him
could be commented upon by the prose-
cution and the judge and considered by
the court and jury. In this case, the proce-
dure was followed. The defendant was
found guilty of murder in the first degree
and sentenced to death. The conviction
was affirmed by the state courts. Upon
review by the Supreme Court of the
United States, Justice Reed wrote a
straightforward opinion for the majority,
affirming the conviction and adhering to
the established precedents that the Fifth
Amendment Privilege against Self Incrim-
ination had not been incorporated into
the Due Process Clause of the Fourteenth
Amendment.

The most intellectually challenging
parts of Adamson were a dissenting opin-
ion written by Justice Hugo Black and
a concurring opinion written by Justice
Felix Frankfurter. Justice Black contended
that all elements of the first Eight
Amendments to the Federal Constitution
should be binding upon the states through
the Due Process Clause of the Fourteenth
Amendment. He advanced the theory of
total incorporation of the Bill of Rights
into the Due Process Clause. Justice
Frankfurter responded that this theory
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had been proposed to 43 judges of the
Supreme Court in the 70 years since the
adoption of the Fourteenth Amendment,
and only one whom he termed an
“eccentric exception” had indicated a
belief that the Fourteenth Amendment
was a shorthand summary of the first
Eight Amendments. (He was referring to
the elder Justice Harlan, not his colleague
Justice Black). He suggested that the Due
Process Clause of the Fourteenth Amend-
ment had “an independent potency, pre-
cisely as does the Due Process Clause of
the Fifth Amendment.”

Justice Black was unconvinced. He
argued that total incorporation was the
better alternative, but stated that if he
had to choose between the selective
incorporation set forth in Palko and no
incorporation at all, he would choose
selective incorporation.

In the following years, selective incor-
poration largely fulfilled Justice Black’s
aspirations. In Wolf v. Colorado, 338
U.S. 25 (1949) the Court, in an opinion
written by Justice Frankfurter, found the
right to privacy at the core of the Fourth
Amendment implicit in the concept of
ordered liberty and therefore applicable
to the states but declined to adopt the

exclusionary rule of evidence that had
existed in federal cases since 1914.
However, in Mapp v. Ohio, 367 U.S. 364
(1961) the Court applied the exclusionary
rule of Weeks v. United States, 232 U.S.
383 (1914) to state courts, thus fully
incorporating the Fourth Amendment
into the Due Process Clause of the
Fourteenth Amendment.

Thus began a process in which the
liberal members of the Court often led
by Justices Black, Marshall, Douglas or
Chief Justice Warren proceeded to incor-
porate almost all provisions of the Bill of
Rights into the Fourteenth Amendment
Due Process Clause. In Robinson v.
California, 370 U.S. 335 (1962) the
Eighth Amendment ban on cruel and
unusual punishment was made applicable
to the states. In Gideon v. Wainwright,
372 U.S. 335 (1963) the Sixth Amend-
ment right to counsel in felony cases was
made binding upon the states and incor-
porated into the Fourteenth Amendment.
In Malloy v. Hogan, 378 U.S. 1 (1964)
the Fifth Amendment right against self
incrimination was incorporated. Twining
v. New Jersey and Adamson v. California
were overruled. The following year, in
Griffin v. California, 380 U.S. 609 (1965)

the Court forbade comment by the prose-
cution or the court upon the silence of
the accused in a criminal case. That same
year, the Court incorporated the Sixth
Amendment right to confrontation in
Pointer v. Texas, 380 U.S. 400 (1965).
Three years later, in Duncan v. Louisiana,
391 U.S. 145 (1968) the Sixth Amendment
right to trial by jury in felony cases was
incorporated into the Fourteenth Amend-
ment. Finally, in Benton v. Maryland, 395
U.S. 784 (1969) the ban on double jeop-
ardy was incorporated from the Fifth
Amendment to the Fourteenth. The spe-
cific holding of Palko v. Connecticut was
overruled, but not its rationale for selec-
tive incorporation. By this time, the crim-
inal procedure of the states had effective-
ly been nationalized. In Miranda v.
Arizona, 384 U.S. 436 (1966) the Court
had prescribed detailed admonitions to
be given prior to any interrogation of

a criminal suspect. The Court had also
held in Griswold v. Conn., 381 U.S. 479
(19635) in an opinion written by Justice
Douglas, that the specific guarantees in
the Bill of Rights have emanations and
penumbrae. The emanations from those
guarantees read together with the Ninth
Amendment create a zone of privacy into
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which governmental power may not
intrude. The specific holding was that a
Conn. Statute, which made it a crime for
married couples to use contraceptives or
for any person to assist aid or counsel
them in so doing, was a violation of that
right to privacy. This case provided the
philosophic underpinnings for the 1972
landmark case of Roe v. Wade, 410 U.S.
113 (1972) which invalidated numerous
state criminal statues relating to abortion.

As the twentieth century drew to a
close, virtually all elements of the Bill of
Rights had been made applicable to the
states by selective incorporation. Only
the Second Amendment (right to bear
arms) the Third Amendment (quartering
of soldiers) and the Seventh Amendment
(right to jury trial in civil cases in contro-
versies exceeding twenty dollars)
remained unincorporated.

Many conservatives and originalists
were critical of The Warren Court and
various liberal members thereafter (such
as Justices Blackman, Souter, Ginsburg,
Breyer and, at times, Justice O’Connor)
for amending the Constitution by inter-
pretation. The conservatives pointed to
Article V which specifically provides for
amending the Constitution. This article
requires a two-thirds vote of both houses
of Congress and ratification by three-
fourths of the states to validate a pro-
posed amendment. An alternative route
to propose an amendment would be
upon application of two-thirds of the leg-
islatures of the several states the Congress
shall call a convention to propose amend-
ments. Such proposed amendments
would also require ratification by the
legislatures of three-fourths of the states
or by conventions in three-fourths of the
states. This process is extremely difficult
to achieve and requires massive public
support. It has been invoked successfully
for only twenty-seven proposals since
1789. Consequently, conservatives would
argue, amendments by interpretation
should be avoided, and activist judges
who would amend the Constitution by
interpretation should not be appointed
or confirmed say the conservatives with
vehement emphasis.

During the latter part of the first
decade of the twenty-first century, the
Supreme Court’s conservative group
consisted of Chief Justice Roberts and
Justices Scalia, Thomas and Alito. The so
called liberal group consisted of Justices
Stevens, Ginsburg, Breyer and, most



recently joined by, Justice Sotomayor.
Justice Kenedy has served as the “swing
vote” giving the majority to either group
from time to time. Earlier in the decade,
Justice Souter was a member of the liber-
al group. Upon his retirement, he was
replaced by Justice Sotomayor.

A Second Amendment controversy
arose in the District of Columbia when
Dick Heller, a special police officer who
was authorized to carry a handgun while
on duty at the Federal Judicial Center,
challenged the District’s prohibition upon
keeping of handguns in the home and the
requirement that registered long guns be
kept at home in a dysfunctional state by
disassembling the weapon or use of a
trigger lock. He challenged the District
prohibition on Second Amendment
grounds in a suit brought in Federal
District Court. The District Court dis-
missed the action in 2004. On appeal, the
Court of Appeals for the D.C. Circuit
reversed in 2007, holding that the Second
Amendment protects an individuals’ right
to possess firearms and that the city’s
total ban on handguns and the require-
ment that firearms in the home be kept
dysfunctional even when necessary for
self defense, violated that right.

On certiorari, the U.S. Supreme Court,
in a lengthy opinion written by Justice
Scalia, affirmed the judgment of the D.C.
Circuit. District of Columbia v. Heller,
554 U.S. 128 S.Ct. 2783 (2008). He
brushed aside the holding of United
States v. Miller, 307 U.S. 174, 59 S.Ct.
816 (1939) that the Second Amendment
protected the right to keep and bear arms
for certain military purposes relative to
the maintenance of a well regulated mili-
tia, but did not curtail the legislature’s
power to regulate the non-military use
and ownership of weapons. He held that
the Second Amendment guaranteed the
individual right to possess arms for self
defense. In this holding, he was joined
by Chief Justice Roberts and Justices
Kennedy, Thomas and Alito.

In an equally lengthy opinion, Justice
Stevens dissented, joined by Justices
Souter, Ginsburg and Breyer. Justice
Breyer wrote a separate dissenting opin-
ion in which Justices Stevens, Souter and
Ginsburg joined. They were vehement
in their disagreement with the departure
from precedent and lack of deference
for legislative judgment. However, this

continued on page 41
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Introducing the new Aon Attorneys’ Advantage
online application process, a convenient new way
for small firms to get a

professional liability
coverage quote —

QUICK, EASY & ONLINE!

We don't think all the extra work required to
secure professional liability coverage should
keep you from your clients’ pressing needs.
That’s why we streamlined our application
process. Simply log on to www.attorneys-advantage.com/online.

Depending on the size and location of your firm, you may qualify to obtain a real-time
quote and the option to purchase online; or you'll be able to submit an application online
for further review. Either way, we think you'll find our new online application process more
convenient than ever.

It's As Simple As: QUOTE...CLICK...DONE.

At www.attorneys-advantage.com/online you’ll find immediate access to dependable
coverage plus useful tools and information to help you manage your firm’s risk and reduce
the chance of claims. And, while there, you can register your email address to receive
additional information about the program.

Apply online today!
Visit www.attorneys-advantage.com/online

The Aon Attorneys’ Advantage Professional
Liability Program is Sponsored By
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Aon Attorneys’ Advantage new online process is brought to you by Affinity Insurance Services, Inc. Affinity
Insurance Services, Inc in association with Liberty Insurance Underwriters Inc. (a member company of
Liberty Mutual Group). Affinity Insurance Services, Inc. is the program administrator of the Aon Attorneys’
Advantage program.
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Peepers the Wild Turkey
in treatment

Peepers after a full recovery

Beyond the Bar

West Place Animal Sanctuary:
Helping our fine feathered friends

Learning and understanding the nature of law
typically takes seven years of schooling, a
library card so worn it needs a replacement
monthly, and a social life that extends as far as
a head nod to the baliliff as court documents are
handed off. But, when it comes to the laws of
nature pertaining to wildlife, one Rhode Island
attorney knows that there isn’t always a bar
separating our two worlds.

Wendy Taylor Humphrey, full time attorney
and partner in the Providence law firm Taylor
Fay, P.C., has been taking in and caring for
injured, orphaned, and unwanted farm animals
for nearly a decade. As the number of animals
needing help grew, she decided to offer her
experience and compassion for needy animals
to the Saunderstown-based Wildlife Rehabilita-
tors Association of Rhode Island (WRARI).
WRARI is a 501 (c)(3) non-profit organization
providing medical care and rehabilitation to
injured and orphaned wild animals and birds
in Rhode Island since 1993. Licensed by the
Department of Environmental Management
(DEM), WRARI operates The Wildlife Clinic of
Rhode Island, which trains and supports many
of the state’s licensed rehabilitators including
Wendy. “The various rehabilitators each special-
ize in different types of wildlife, and we volun-
teer as extensions of the clinic. Since many
more animals are delivered to the clinic than
they have room or staff to handle, the addition-
al wildlife is sent to the rehabilitators.”

Wendy’s initial focus volunteering for the
clinic four years ago was baby songbirds, but
when she realized the time commitment required
by their multiple daytime feedings, she shifted
her attention to the more self-sufficient Eastern
Wild Turkeys and other water fowl. After the
clinic became inundated with the turkeys, and
with no other rehabilitators having focused on
them, Wendy became their go-to rehabilitator.
Luckily for the turkeys, and many other species
of animals, Wendy had plenty of room for them
at the wildlife sanctuary she runs out of her
own property. “With the number of wildlife
and farm animals always growing, I felt I could
do even more to help them if I started a 501
(c)(3) non-profit organization, dedicated to

their rehabilitation, and food and medical care,
expenses which continue to rise year after year.”

“Three years ago, with the help of my cur-
rent law partner, Thomas J. Fay, we created the
West Place Animal Sanctuary.” With her hus-
band taking on the role of handyman, and the
help of a local girl cleaning stalls and hutches,
Wendy now runs the sanctuary while also prac-
ticing as a full time attorney. “Currently there
are over 40 animals being cared for at the prop-
erty, although each spring, with the influx of
wildlife, we can easily have 60 or 70 at a given
time. Stringent records must be kept on each
and every wild animal a rehabilitator cares for,
detailing the history, care provided, and release
or disposition information.”

Wendy notes that wildlife can present in the
form of an injured adult, an orphaned baby, or
anything in between. The main goal is to treat
the sick and the injured and allow them to heal
using nutrition, shelter and medicine; the more
complicated task thereafter is deciding where
and how to release the wildlife. “Some animals
require a ‘soft’ release, where they are set free
on one’s property, with shelter and food still
available to allow them time to become com-
fortable in the wild. Others are taken to a
location known to attract their species, so that
they may be released, and learn from others
like them?”

Wendy hopes her non-profit will continue to
allow her to provide care for animals in need
through fundraising opportunities and charita-
ble donations. While funding is necessary for a
sanctuary to run successfully, Wendy’s passion
for and commitment to the animals is the driv-
ing force behind West Place. “I think anyone,
no matter what their situation, would have the
same answer. Sometimes work interferes with
life, and sometimes life interferes with work,
but if you want to make time to do it all and
you believe in what you do, you find a way to
balance it all out and enjoy the best of both
worlds?”

Rhode Island Bar Journal March/April 2011 19



The law firms of

O’NEILL ESTATE LAw
AND LAHTI & LAHTI, P.C.

are pleased to announce their merger
into the new law firm of

Lahti, Lahti & O’Neill, 1.L.c
ESTATE PLANNING & ELDER LAW

1 RICHMOND SQUARE
SUITE 303N
PROVIDENCE, RI 02906
PH 401.331.0808

FX 401.223.5115

Additional offices in
New Bedford and
West Harwich, MA

CALLTOLL-FREE 1-888-EST-ATTY (1-888-378-2889)
WWW.LLO-LAW.COM

Shared office environment for lawyers

Calart Tower

Top floor of Art-Deco landmark
400 Reservoir Avenue - Providence, RI 02907

Free Parking
High end windowed offices
Conference room seats 13
Handicap acc, elevator - Kitch - Library

Central location at US 95 + RI Rts 10/6
8 mins to downtown courts - 10 mins to Kent
Providence address with Cranston convenience

Large corner, medium, part-time, and virtual offices available

(401) 467-7771 - ext 12
inquiry@lawyerscollaborative.com

LawyerSelect Suites

at LawyersCollaborative ®
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MICHAEL T. LAHTI
Admitted to Practice
in RI, MA & FL

michael@llo-law.com

MARIA H. LAHTI
Admitted to Practice
in RI & MA

""'\ mia@llo-law.com

3 STEPHEN T. O’NEILL
’ Admitted to Practice
in RI & MA

r steve@llo-law.com

Attorney-to-Attorney
Consultation / Referrals

Molly Kapstein Cote, Esq.
Lynch, Lynch & Friel

Former State prosecutor & experienced
trial attorney practicing in areas that
impact your family including:
family law x personal injury
criminal defense

Now accepting lawyer referrals for trial work
i all Rhode Island courts.

600 Tollgate Road, Warwick, RT 02886
(401) 739-8500 ext. 239




Hon. Brian P. Stern
Associate Justice, Rhode

Island Superior Court

Thomas Evans
Third-year student, Roger

Williams University School
of Law

...cyberbullying
brings new and
unique challenges
for the judiciary,
the legislature
and the executive

branch of

government.

Cyberbullying

An age old problem,

A recent societal trend has made its way into
the courtroom. As this trend makes its presence
known in the legal arena new and unique chal-
lenges for the judiciary, the legislature and the
executive branch of government emerge. This
issue has even garnered an official name during
its short presence in our society: cyberbullying.
It is illustrated by instances of individuals will-
fully and repeatedly inflicting harm through the
use of technology. Cyberbullying has recently
attracted local and national media attention due
to its role in a tragic series of events involving
people across the nation. While generally thought
of as a problem limited to schools and young
people, the issue of cyberbullying has expanded
beyond the schoolyard into the workplace and
neighborhood. This article discusses an age old
problem which has taken on a new form.

As cyberbullying spreads, it appears before
Rhode Island courts more and more frequently.
Cyberbullying occurs via online communications.
In its most basic form, it is harassment, but it
can be far worse than the traditional harassment
that occurs when two co-workers call each
other names, a former boyfriend or girlfriend
refuses to accept the end of a relationship, or
neighbors at an apartment complex get into an
argument. Tormentors carry out cyberbullying
by utilizing online social networking services
such as Facebook,! Myspace? Craigslist] instant
messaging* or one of the other many other
online mediums which promote social interac-
tion, even via standard email messages. (For
clarity in this article, the person doing the
cyberbullying is referred to as the tormentor).

Cyberbullying is a powerful and effective
harassment tool. Tormentors are able to single
out and attack their victims with a steady stream
of online messages and interaction. With the
click of a mouse button and a few keystrokes,
tormentors can reach their targets any time of
day or night from anywhere in the world. Tor-
mentors are instantly able to spread lies and
embarrassing information about their victims
to hundreds and thousands of people at a time.
This 24/7 widespread harassment can have a far
more dangerous effect on the victim than tradi-
tional bullying? The recent stories from across

a new generation

the country which report the terrible effects of
cyberbullying serve to highlight the fact that it
has developed into a real and prevalent prob-
lem ¢ The following is an example of cyberbul-
lying brought before the Rhode Island Superior
Court in the past year.”

Joan Emers came before the Superior Court
requesting a Temporary Restraining Order
against Barbara Mills. The Court deals with
numerous requests for restraining orders
between non-married individuals every week.
Instances where individuals are threatened with
guns, knives, and physical harm are common
reasons motivating people to seek these
restraining orders. This complaint, however,
was very different in that the instrument used
to harass Joan Emers was the online website
Craigslist. Ms. Mills was in a dispute with Ms.
Emers over a former boyfriend and wanted to
“make Ms. Emers’s life miserable” Ms. Emers
alleged that Ms. Mills went on Craigslist and
pretended to be Joan Emers. According to the
complaint, Barbara Mills posted a listing on
Craigslist that read:

“My name is Joan Emers and I have to move

from my apartment in Providence. I don’t

have much room in my new apartment and
have to get rid of a 42" Plasma TV, a new
couch and several tables. The television,
couch and the tables are FREE to the first
people who come to my apartment to get
them. The apartment is located at 143 Miles

Street, Apartment 4D, in Providence. I am

hard of hearing so please bang on the door

loudly so I can hear you when you come to
get the FREE stuff!”

The result of the posting was almost imme-
diate. Numerous people from Providence and
the surrounding area showed up at Joan Emers’s
home and banged on her door demanding the
free television and other items. When she told
them she did not know what they were talking
about, many of these people became very angry
and upset, threatening her and using obscenities.
This continued for several days with people
arriving at all hours looking for the free items.
Finally, Ms. Emers alleged that Barbara Mills
asked her if she, “liked all the visitors that [Ms.
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THE Law OFFICES OF MICHAEL A. KELLY, P.C.

"FISHING FOR REAL ESTATE SOLUTIONS?"

Feal Estate/Land Use Litigation ¢ Real Estate Permitting < Commercial
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Rhode Island Law Day
Friday, April 29, 2011
Rhode Island Supreme Court Executive Order 2011-02

Law Day shall be commemorated on Friday, April 29, 2011. Rhode Island
courts shall remain open, but all regular calendars shall be suspended in order
that the state’s judges and judicial officers, volunteer lawyers from the Rhode
Island Bar Association, and members of the law enforcement community may
take part in Law Day presentations in Rhode Island schools.

This year’s Rhode Island Law Day classroom program topics include:
Posting Personal Information & Cyberbullying Sexting Same-Sex Marriage

Bar members interested in volunteering for Rhode Island Law Day and the
Bar’s other Law Related Education (LRE) programs are asked to contact the
Bar’s LRE Coordinator Allison Baker by telephone: 401-421-5740 or email:
abaker@ribar.com.
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Mills] sent to [her] home” Ms. Emers
testified that it was at this point she
realized who posted the message on
Craigslist. The issuance of a restraining
order by the Superior Court stopped
future conduct by Ms. Mills. However,
Ms. Emers testified that this type of
harassment was much worse than even
physical harm. She further testified that
this Craigslist posting caused her psycho-
logical distress because she did not know
when it might happen again.

The speed with which online medi-
ums, specifically online social networking
sites, has developed over recent years has
far eclipsed the pace of the laws in place
to protect against it (Even as this article
is being written, Facebook announced the
release of an email component to its social
networking service). This rapidly devel-
oping area is challenging law enforcement,
our educational institutions, employers,
families, and social service organizations
to develop effective ways to prevent and
respond to cyberbullying. This article
explores some of the challenges the judi-
ciary faces in addressing cyberbullying.
The primary challenge lies in determining
the role that the court should take, along
with deciding appropriate sanctions when
cyberbullying enters the courtroom.

I. The Current State of Law

In recent years, more and more cases
have come before the Rhode Island
Superior Court involving disputes over
online conduct. Most of these disputes
arrive through legal channels designed to
handle more traditional forms of harass-
ment; through a no contact order or by
an action for a civil temporary restrain-
ing order, for example® As it is with any
quickly emerging technology, existing
laws need to be reviewed and revised to
keep up. Here in Rhode Island, for exam-
ple, there are two laws addressing elec-
tronic or cyber harassment, but they do
not have a provision for the harassing
conduct of minors outside of schools: R.I.
Gen. Laws § 11-52-4.2 addresses cyber-
stalking and cyberharassment between
adults and R.I. Gen. Laws § 16-21-26
addresses electronic bullying at school.
As this problem expands, executive
branch agencies, including those that deal
in law enforcement, social service and
education, are feverishly trying to devel-
op the best practices to address the prob-
lem. The legislative branch has taken a
keen interest in addressing this problem,



creating a very active Senate Commission
dedicated to properly dealing with cyber-
bullying? This Commission is charged
with making recommendations to the
General Assembly during the next legisla-
tive session about what additional laws
should be introduced and/or if any modi-
fications need to be made to existing
statutes.

The age of computers and the internet
have already provided us with several
legal issues. Freedom of speech, invasion
of privacy, electronic signatures, software
piracy and even electronic harassment
have all been hot button issues created
by online conduct. During the past ten
years, Rhode Island has addressed many
of these issues by passing landmark legis-
lation. Some examples include R.I. Gen.
Laws Title 11 Chapter 52: Computer
Crime, Chapter 52.1: Internet Misrepre-
sentation of Business Affiliation, Chapter
52.2: Software Fraud, Chapter 52.3:
Online Property Offenses. As mentioned
above, Rhode Island already has two laws
in place that address certain aspects of
cyberbullying. These laws are an excel-
lent start and their swift introduction and
approval should be applauded. However,
as cyberbullying continues to have an
adverse effect on younger and younger
members of society and the manner in
which people interact online evolves, it is
not hard to predict that changes to these
laws and the introduction of further leg-
islation will be necessary to continue to
adequately address cyberbullying issues.

IL. Role of the Judiciary

The role of the court is to determine
if a law has been violated due to a cyber-
bullying issue, and to impose consequences
on the tormentor based upon their actions.
Like many other legal issues involving
the conduct of individuals towards one
another, there is not a cookie cutter solu-
tion for every case. Unfortunately, the
vast majority of harassment cases are a
direct or indirect result of interpersonal
relationships gone bad, mental health
issues, or substance abuse problems.
With cyberbullying cases, courts are
required to think outside the box to stop
the bullying or harassment. The courts
need to impose consequences ensuring
harassment does not occur again and
send an appropriate message that this
conduct will be dealt with seriously and
directly to deter future tormentors. While
there is a clear ability for the court to

Designed as a means to pro-

mote Bar member health and

wellness, the Rhode Island
Bar Association and the Bar’s

Wellnhess
Center

Lawyers Helping Lawyers
Committee, in partnership with
Blue Cross/Blue Shield of Rhode
Island, are offering a free-to-Bar-
members, Wellness Center at the
Bar’s Annual Meeting on June 16th
and 17th, 2011, at the Rhode Island Convention Center in Providence.

Located in the Rotunda, the Center features a range of free, interesting,
healthful and educational activities including:

— Blood pressure, cholesterol, and glucose screenings

— Chair massage stations offering relaxing shoulder and upper back massages

— Nutrition stop by with a health educator or a registered dietician

— Sun safety screening with DermaView technology analyzing facial sun
damage
— Stress management information featuring stress reduction techniques
- Body composition screening utilizing non-invasive testing for fitness
indicators
— Personal health assessment utilizing a confidential questionnaire
...and Lawyers Helping Lawyers Committee members and Resource
International Employee Assistance Services staff are available for Bar member
consultations on a range of physical and mental health issues.

Thomas R. Bender, Esq. (l) and Michael J. Reed, Jr., Esqg. were among the Defense Counsel of
Rhode Island members and others who secured and donated over 700 pounds of food to the
Rhode Island Community Food Bank during a holiday food drive this past December.
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operate as an automaton to dole out the
maximum punishment under our law, in
many cases this does not fully and appro-
priately address the situation.

A case that came before the Superior
Court recently helps illustrate this point.®
Joan Thomas and Tammy Held are 18
year-old high seniors at a private school
in Rhode Island. Both are good students
attending college next year. They both
appear to have loving families who fully
support them. Joan Thomas came before
the court requesting a Temporary
Restraining Order against Tammy Held.
She stated that she feared for her safety
as a result of harassing messages Ms.
Held posted on Facebook about her. Due
to the nature of the allegations, rather
than issuing an ex-parte restraining order,
the court asked that Tammy Held be con-
tacted by the Clerk and ordered to appear
in court the following day to respond to
these allegations.

During the restraining order hearing
held the following day, both parties pre-
sented Facebook postings that clearly
demonstrated these two young women
were tormenting one another online. The
content on the public website included
provocative pictures and threats of harm.
It was also clear from the evidence before
the court that each feared for their safety
and had met the elements for the issuance
of a temporary restraining order in accor-
dance with R.I. Super. Ct. R. Civ. P.
65(b). Two orders were issued prohibit-
ing each of the women from harassing,
interfering, threatening, or contacting the
other person directly or indirectly. It was
explained to them that the consequences
for a violation of a civil court order is a
contempt proceeding pursuant to R.I.
Gen. Laws § 8-6-1. If one or both of them
were found to have violated this order,
sanctions, including, but not limited to,
monetary penalties and/or incarceration
may have resulted.

Approximately four weeks after the
issuance of the restraining order, both
parties filed requests to hold the other in
civil contempt for violating the order’s
terms. An evidentiary hearing was sched-
uled to determine if any violation of the
restraining orders occurred, and, if so,
what were the appropriate consequences.
On the morning of the hearing, both
women came to court dressed profession-
ally. They were accompanied by their
parents, and one also brought her grand-
parents. Two successful, educated women



from good families who were preparing
to attend college were in my courtroom
accused of contempt of a court order, a
serious charge.

The testimony that followed was very
troubling. It was established to the court’s
satisfaction that both the young women
had violated the terms of the restraining
order to a differing degree. Joan Thomas
posted more provocative pictures of
Tammy Held on the internet with deroga-
tory captions and forwarded them to
hundreds of people. The evidence further
showed that Ms. Held was so afraid of
Ms. Thomas that she did not attend her
own high school graduation. Tammy Held
also posted extensive derogatory com-
ments about Ms. Thomas’s weight and
underage drinking on Facebook. She also
got into two physical altercations with
Ms. Thomas at a local club and again
at Scarborough Beach in Narragansett.

III. The Appropriate Sanctions

After the court found both young
women in contempt, the Court was faced
the difficult task of deciding what conse-
quences would be appropriate to impose.
In deciding how to rule, the court was
reminded of Senior Circuit Judge Bruce
Selya’s wise and axiomatic saying in the
matter of Anderson v. Beatrice Foods
Co., 900 F2d 388 (1990):

The Judge should take pains to neither

use an elephant gun to stay a mouse,

nor to wield a cardboard sword if a

dragon looms.

The range of sanctions for contempt is
expansive and within the sound discre-
tion of the trial justice. The rationale
behind this great latitude and discretion
is that the facts in every contempt situa-
tion are distinct and the trial judge con-
sidering live testimony and evidence is in
the best position to weigh and balance
the circumstances. There is not one cor-
rect or best way to punish every case of
contempt.

In the case of cyberbullying, this is
particularly true. To determine the appro-
priate consequences the court must con-
sider a number of factors including but
not limited to the: 1) relationship
between the parties; 2) actual tormenting
conduct 3) effect of that conduct on the
victim; 4) presence of substance abuse
or mental health issues; 5) tormentor has
engaged in this type of conduct before

continued on page 43

Enjoying the festivities at
the International Armenian
Bar Association (IABA)
reception held in
Providence were (I to 1),
Bar members Margaret
A. Laurence, Christine J.
Engustian also IABA Vice
Chair, Bar President Lise
M. lwon, and IABA Chair
Edvin Minassian.
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10-14

Price
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Loan Documentation
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Medicare Claim Settlements 09-12 | $30
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RI Title Standards Handbook (through 10/09) TS-09| $35
Recent Developments in the Law 2010 RD-10| $55)
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Practice in Rhode Island
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Shipping & Handling $
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Date Rec’'d Date Sent 7% R.l. Sales Tax $
Total $
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Continuing Legal Education Update

To register for CLE seminars, contact the Rhode Island Bar Association’s CLE office by telephone: 401-421-5740, or register
online at the Bar’s website: www.ribar.com by clicking on CONTINUING LEGAL EDUCATION in the left side menu.
All dates and times are subject to change.

March 3
Thursday

March 8
Tuesday

March 9
Wednesday

March 10
Thursday

March 15
Tuesday

March 16
Wednesday

Food for Thought

Estate Planning Issues When Representing
“Snowbirds”

RI Law Center, Providence

12:45 p.m. — 1:45 p.m.

1.0 credit

Food for Thought

Estate Planning Issues When Representing
“Snowbirds”

Casey’s Restaurant, Wakefield

12:45 p.m. — 1:45 p.m.

1.0 credit

DWI Update — 2011

RI Law Center, Providence
2:00 p.m. — 5:00 p.m.

3.0 credits + 0.5 ethics

Food for Thought

Immigration Consequences of Criminal
Convictions

RI Law Center, Providence

12:45 p.m. — 1:45 p.m.

1.0 credit

Practical Skills Seminar

Planning for and Administering an Estate
Crowne Plaza Hotel, Warwick

9:00 a.m. — 3:00 p.m.

4.0 credits + 1.0 ethics

Food for Thought

Immigration Consequences of Criminal
Convictions

Holiday Inn Express, Middletown
12:45 p.m. — 1:45 p.m.

1.0 credit

Practical Skills Seminar
Residential Real Estate Closings
RI Law Center, Providence

9:00 a.m. — 3:00 p.m.

4.0 credits + 1.0 ethics

April 5
Tuesday

SAVE THE DATES

Rhode Island
Bar Association

ANNUAL MEETING
JUNE 16 & 17, 2011

Rhode Island
Convention Center

Reminder: Bar members may complete three credits through
participation in online CLE seminars. To register for an
online seminar, go to the Bar’s website: www.ribar.com

and click on CONTINUING LEGAL EDUCATION in the
left side menu.
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MIGNANELL SSOCIATES, L. TD.

Attorneys At Law

10 Weybosset Street, Suite 205 ® Providence, RI 02903
Tel: (401) 455-3500 Fax: (401) 455-0648

www.mignanelli.com

Wills/Trusts

Estate Tax Planning

Estate Settlements

Trusts for Disabled Persons

Personal Injury Settlement Trusts

Anthony R. Mignanelli
Attorney at Law All Probate Matters

The R.I. Supreme Court Licenses all lawyers in the general practice of law.
The court does not license or certify any lawyer as an expert or specialist in any field of practice.

28 March/April 2011  Rhode Island Bar Journal



Robert H. Humphrey, Esq.

Law Offices of Robert H.
Humphrey

Kimberly A. Petta, Esq.
Associate, Law Offices of
Robert H. Humphrey

While Internet
connectivity has
many positive
social benefits,
it also has a

dark side.

Cyber Crimes: Bullying, Stalking,

Sexting & Texting

With the emergence of the Internet, an entirely
new form of social interaction was created.
Currently, social networking sites, such as
Facebook, LinkedIn, MySpace, Twitter, and
others allow millions of people throughout the
world to interact and communicate with each
other almost instantaneously. While Internet
connectivity has many positive social benefits,
it also has a dark side, as was most recently
demonstrated in the case of the eighteen year
old Rutgers University student who committed
suicide after his college roommate posted a
video, on the Internet, of the student engaged
in a sexual liaison. This is just one example of
a cyber crime. Although Rhode Island does not
have a legal definition for cyber crime, cyber
is a prefix meaning “computer” or “computer
network,” and it is the electronic medium in
which online communication takes place!
Therefore, cyber crimes are crimes committed
through the use of a computer or similar types
of electronic devices including cellular phones.

I. Cyberbullying, Cyberstalking and

Cyberharassment

Cyberbullying is defined as “when the
Internet, cell phone or other devices are used
to send or post texts or images intended to hurt
or embarrass another child”? By this definition,
cyberbullying only refers to minors, and it is a
growing problem in middle schools and high
schools. Cyberbullying is most prevalent among
girls, as both victims and bullies? Cyberbullying
does not refer to adults whose similar actions
are categorized as cyberharassment, although
Rhode Island law does not make such a distinc-
tion. To address the growing problem of cyber-
bullying, a special Senate commission was

established *

R.I. Gen. Laws 11-52-4.2 defines cyberstalk-
ing and cyberharassment as:

Whoever transmits any communication by
computer or other electronic device to any
person or causes any person to be contacted
for the sole purpose of harassing that person
or his or her family.... For the purpose of
this section, “harassing” means any knowing

and willful course of conduct directed at

a specific person which seriously alarms,
annoys, or bothers the person, and which
serves no legitimate purpose. The course of
conduct must be of a kind that would cause
a reasonable person to suffer substantial
emotional distress, or be in fear of bodily
injury. “Course of conduct” means a pattern
of conduct composed of a series of acts over
a period of time, evidencing a continuity of
purpose. Constitutionally protected activity
is not included within the meaning of
“course of conduct”’

The penalties for violating the cyberstalking
and cyberharassment statute are as follows:

First Offense: The person is guilty of a mis-
demeanor, and “shall be punished by a fine
of not more than five hundred dollars ($500),
by imprisonment for not more than one year,
or both¢

Second or Subsequent Offense: The person
is guilty of a felony, and shall be punished
“by imprisonment for not more than two (2)
years, by a fine of not more than six thousand
dollars ($6,000), or both>7

Cyberbullying and cyberstalking are forms
of communication designed to harass the recipi-
ent. Often, victims may seek protective orders,
restraining further harassment. If such a
restraining order is in place and the victim is
still harassed through cyberbullying or cyber-
stalking, the harasser faces additional penalties.

R.I. Gen. Laws 11-52-4.3 addresses the viola-
tion of a restraining order stating:

Whenever there is a restraining order or
injunction issued by a court of competent
jurisdiction enjoining one person from
harassing another person, and the person
so enjoined is convicted of the crime as set
forth in section 11-52-4.2 [cyberstalking or
cyberharassment] for actions against the per-
son protected by the court order or injunc-
tion, he or she shall be guilty of a felony
which shall be punishable by imprisonment
for not more than two (2) years, or by a
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Immigration Lawyer
Joan Mathieu

Call me if your legal advice may
affect your clients’ immigration status.
Protect yourself and your client

401-421-0911

We practice only US Immigration Law with 15 years experience in

e IRCA. 1-9 no-match advice
for US employers

* Minimizing adverse immigration
consequences of crimes

¢ Foreign Investor, business ¢ Deportation/removal

and family visas e All areas of immigration law —

e Visas for health care professionals referrals welcome

e Visas for artists and entertainers

Member and past CEL chapter president of the American Immigration
Lawyers Association. BU Law and MPA Harvard Graduate.
Full resume on my web site www.immigrators.com

Law offices of Joan Mathieu, 248 Waterman Street, Providence, RI 02906

BANKRUPTCY

Revens, Revens & St. Pierre

James E. Kelleher

946 Centerville Road
Warwick, RI 02886

(401) 822-2900 telephone
(401) 826-3245 facsimile

jameskerrsplaw.com email

Attorney to Attorney Consultations/Referrals
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fine of not more than six thousand

dollars ($6,000), or both$

I. Sexting and Child Pornography

The general definition of sexting is
sending sexually-explicit photos, images
and/or videos electronically. Sexting is
only illegal when the sender or the recipi-
ent is a minor. Pursuant to the child
pornography statute, a minor is defined
as “any person not having reached eight-
een (18) years of age”® There is currently
no legal definition of sexting under Rhode
Island General Laws. Instead, sexting is
considered child pornography if it
involves a minor.

The child pornography statute, R.1.
Gen. Laws 11-9-1.3(c), states the
following:

(1) “Child pornography” means any
visual depiction, including any photo-
graph, film, video, picture, or comput-
er or computer-generated image or
picture, whether made or produced

by electronic, mechanical, or other
means, of sexually explicit conduct
where:

(i) The production of such visual
depiction involves the use of a minor
engaging in sexually explicit conduct;

(ii) Such visual depiction is a digital
image, computer image, or computer-
generated image of a minor engaging
in sexually explicit conduct; or

(iii) Such visual depiction has been
created, adapted, or modified to dis-
play an identifiable minor engaging
in sexually explicit conductl’

According to the current law, a minor
who takes the picture or image for the
purpose of sexting can be charged with
“knowingly produc[ing] child pornogra-
phy”' A minor who then sends the
image through a text, e-mail, live Internet
feed, or other means, to another person
is “knowingly mail[ing], transport[ing],
deliver[ing] or transfer[ing] by any
means, including by computer, child
pornography.”!? Any recipient who
receives the image and then forwards it
to another person is “knowingly repro-
duc[ing] child pornography.”

The penalties for violating the child
pornography statute include “a fine of
not more than five thousand dollars
($5,000), or imprisoned for not more
than fifteen (15) years, or both”'* Merely



having an image on a computer or cell
phone amounts to “knowingly possess[ing]
any...material that contains an image of
child pornography.”®> The penalties for
knowingly possessing child pornography
include “a fine of not more than five
thousand dollars ($5,000), or imprisoned
not more than five (5) years, or both”1¢
There are affirmative defenses to a
potential violation of the child pornogra-
phy statute. An affirmative defense to a
charge of violating the child pornography
statute by knowingly producing any child
pornography, knowingly mailing, trans-
porting, delivering or transferring by any
means, including by computer, any child
pornography, and/or knowingly produc-
ing child pornography by any means,
including a computer, is as follows:

(i) The alleged child pornography was
produced using an actual person or
persons engaging in sexually explicit
conduct; and

(i) Each such person was an adult at
the time the material was produced;
and

(iii) The defendant did not advertise,
promote, present, describe or distrib-
ute the material in such a manner as
to convey the impression that it is or
contains a visual depiction of a minor
engaging in sexually explicit conduct.V

An affirmative defense to a charge of
violating the child pornography statute
by knowingly possessing any book,
magazine, periodical, film, videotape,
computer disk, computer file or any
other material that contains an image
of child pornography is as follows:

(i) [The defendant| possessed less than
three (3) images of child pornography;
and

(ii) Promptly and in good faith and
without retaining or allowing any
person, other than a law enforcement
agency, to access any image or copy
of it:

(A) Took reasonable steps to destroy
each such image; or

(B) Reported the matter to a law
enforcement agency and afforded that
agency access to each such image!®

III. Texting
Texting, although much less serious
than sexting, is also illegal under Rhode

WORKERS’ COMPENSATION

Revens, Revens & St. Pierre

Michael A. St. Pierre

946 Centerville Road
Warwick, RI 02886

(401) 822-2900 telephone
(401) 826-3245 facsimile

mikesp@rrsplaw.com email

Attorney to Attorney Consultations/Referrals

RHODE ISLAND
PRIVATE DETECTIVES LLC

An Agency of Former Law Enforcement Investigators

FBI Special Agents

IRS Special Agents

Police Detectives

Criminal Investigations

Due Diligence and Personal Background Investigations
Litigation Support Service

White Collar Crime

Henry Roy Senior Partner Napoleon “Nappy” Brito Managing Partner

One Richmond Square Suite 125B
Providence, Rhode Island 02906

(401) 421-5705 / FAX (401) 421-5701
www.riprivatedetectives.com

Habla Espariol
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Island General Laws. Pursuant to R.1.
Gen. Laws 31-22-30 (b) “no person shall
use a wireless handset to compose, read
RICH ARD S. or send text messages while operating a
motor vehicle on any public street or
public highway within the state of Rhode
H I) I I S f Island”®™ A wireless handset refers to any
“portable electronic or computing device,
including cellular telephones and digital

L AW OFFI CE S personal assistants (PDAs), capable of

transmitting data in the form of a text

message.”20
The penalty for texting, while oper-
Richard S. Humphrey ating a motor vehicle in Rhode Island, is
a fine of eighty-five dollars ($85). A sec-
Stefanie A. Murphy ond conviction is punishable by a fine of

Frin B. McKenna one hundred dollars ($100). For a third
' and/or subsequent conviction a person is

Christina Dzierzek subject to a fine of one hundred twenty-
five dollars ($125). The Rhode Island
Traffic Tribunal has jurisdiction in con-

DUI / Refusal nection with texting violations2!
DUI / Serious Bodily Injury In October of 2010, the
DUI / Death Resulting .Commonwe.alth of Massachusetts passed
its own texting law. The Massachusetts
401-624-6152 texting law specifically targets teen driv-

ers. Pursuant to M.G.L.A. Ch. 90, § 8M,
“no person under 18 years of age shall
use a mobile telephone, hands-free
mobile telephone or mobile electronic
device while operating a motor vehicle
on any public way.”?> A “mobile elec-
tronic device” includes “any hand-held
D g I A = or other portable electronic equipment

I e t e & S S O C I a.t e S capable of providing data communication
. . between two or more persons, including,
M e d I C a I — L ega I C O n S u Itl n g without limitation, a mobile telephone,

a text messaging device, a paging device,

a personal digital assistant, a laptop com-
. . uter, electronic equipment that is capa-
We help attorneys win their cases! blc of playing a video game or digital
video disk, equipment on which digital
photographs are taken or transmitted or
any combination thereof, or equipment
that is capable of visually receiving a
television broadcast???

The penalties for texting in the
Commonwealth of Massachusetts are
severe when compared to the penalties
 Risk free guarantee. Lisa Dietel in Rh(?de .Island. For a first offense, the
u 2| years of nursing experience combined with a legal R, BSLJB. che penalties include a one hundred dollar

($100) fine and a sixty (60) day license
suspension. In addition, before the
teenager driver can have his/her license
reinstated, the driver must complete

www.richardhumphreylaw.com

= Screen or investigate cases for merit.

® Locate and interface with expert witnesses.

u Define deviations from and adherences to the applicable
standards of care.

= Develop written reports for use as study tools by the
attorney.

= Many other cost effective services.

education provides a unique perspective to identify
medically related legal issues.

A free case screening for all new attorney clients CEENEREYE “a program selected by the registrar that
401-480-1796 * LisaDietel@aol.com Nrﬂ'.CLN{: encourages attitudinal changes in young
. . . RATIAL s e o CTIG drivers”?* A second offense includes a

DietelMedicalLegalConsulting.com VWAL B RAT FOL 1 T

two hundred and fifty dollar ($250) fine
and a license suspension of one hundred
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and eighty (180) days. A third and/or

subsequent convictions are punishable
with a five hundred dollar ($500) fine Call us today to learn how our qualified business valuators have helped clients with:
and license suspension for one (1) year.?

As the Internet continues to perme- e Mergers/acquisitions e Divorce asset allocation
ate our daily lives and increasingly forms e Business purchase/sale e Adequacy of insurance
our social interactions with others, it is * Succession planning or * Litigation support
of the utmost importance to consider the buy/sell agreements * Financing
criminal liability potentially associated e Estate and gift taxes ¢ Mediation and arbitration

with the use of the Internet. Hopefully,
this article will be of assistance to practi-
tioners involved in this emerging area of
the law.

Want a qualifed, expert

ovorss business valuation?
Count on us.

(2002)

2 National Crime Prevention Council, http:/fwww.
ncpc.org/newsroom/current-campaigns/cyberbullying
(last visited Nov. 12, 2010)

3 U.S. Department of Health ¢& Human Services,

http://stopbullyingnow.hrsa.goviadults/

cyber-bullying.aspx (last visited Nov. 12, 2010) PI CERELLI’ GILSTEIN
4 8. 2871A, 2010 Gen. Assem., Reg. Sess. (R.1. EE;. COMPANY/ LLP
2010) S Certified Public Accountants and Consultants

5 R.I. Gen. Laws § 11-52-4.2(a)
R.I. Gen. Laws § 11-52-4.2(a)

6
7 R.I. Gen. Laws § 11-52-4.2(b) William J. Piccerelli, CPA, CVA ¢ John M. Mathias, CPA, CVA ¢ Kevin Papa, CPA, CVA
8
9

R.1. Gen. Laws § 11-52-4.3(a) . . 3 3
R Gen. Laws § 11-9-1.3(c)(3) 144 Westminster Street, Providence, RI 02903 ¢ 401-831-0200 ¢ pgco.com

10 R.I. Gen. Laws § 11-9-1.3(c)(1)(i), (i) and (iii)
11 R.I. Gen. Laws § 11-9-1.3(a)(1)

12 R.I Gen. Laws § 11-9-1.3(a)(2)

13 R.I. Gen. Laws § 11-9-1.3(a)(3)

14 R.I. Gen. Laws § 11-9-1.3(b)(1)

15 R.I Gen. Laws § 11-9-1.3(a)(4)

16 R.I. Gen. Laws § 11-9-1.3(b)(2)

17 R.I. Gen. Laws § 11-9-1.3(d)(1)(i),(ii) and (iii)
18 R.I Gen. Laws § 11-9-1.3(d)(2)(i) and (ii)
b MARC J. SOSS, ESQUIRE
20 R.I. Gen. Laws § 31-22-30(a)(8) J. ’

21 R.I. Gen. Laws § 31-22-30(e)

22 M.G.L.A. Ch. 90 § 8M

23 M.G.L.A. Ch. 90 § 1

24 M.G.L.A. Ch. 90 § 8M

25 M.G.L.A. Ch. 90 § 8M

26 The authors express their deep appreciation for
the assistance of Kathleen Child and Jodi Van
Sprang in the preparation of this article. %

5910 Post Boulevard
P.O. Box 110127
Lakewood Ranch, Florida 34211

(941) 928-0310
mjs@fl-estateplanning.com
www.fl-estateplanning.com

Available to assist you and

your clients in Florida with Estate
Planning, Probate Administration
and Document Review.
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The Rhode Island
Bar Foundation

Founded in 1958, the Rhode Island Bar Foundation is the non-profit
philanthropic arm of the state’s legal profession. Its mission is to foster
and maintain the honor and integrity of the legal profession and to study,
improve, and facilitate the administration of justice.

The Foundation receives support from members of the bar, other
Foundations, and from honorary and memorial contributions. The
Foundation invites you to join in meeting the challenges ahead by con-
tributing to the Foundation’s Tribute Program. The Foundation’s Tribute
Program honors the memory, accomplishments, or special occasion of
an attorney, a friend, a loved one, his or her spouse, or another family
member. Those wishing to honor a colleague, friend, or family member
may do so by filling out the form and mailing it, with their contribution, to
the Rhode Island Bar Foundation, 115 Cedar Street, Providence, Rl 02903.
You may also request a form by contacting the Rhode Island Bar
Foundation at 401-421-6541. All gifts will be acknowledged to the family.

RHODE ISLAND BAR FOUNDATION TRIBUTE PROGRAM GIFT

To contribute to the Rhode Island Bar Foundation in memory
of someone who has died or in honor of a special occasion,
please complete this form and mail it with your contribution.
We will send a card to the person honored
or to the family member of the deceased.

PLEASE PRINT

TITLE CLEARING

QUIETING TITLE
ACTIONS

Roger C. Ross

Blais Cunningham
& Crowe Chester, LLP

150 Main Street
Pawtucket RI 02860

TELEPHONE: (401) 723-1122
FAX: (401) 726-6140
EMAIL: rross@blaislaw.com

| am enclosing a special gift in the amount of $

In Memory of

In Honor of

To celebrate his/her/their

SEND ANNOUNCEMENT OF GIFT TO:

Name

Address

City/State/Zip

INDICATE ON ACKNOWLEDGMENT THAT GIFT IS BEING MADE BY:

Your Name(s)

Address

City/State/Zip

Phone (in case of questions)

Email:

Rhode Island Bar Foundation, 115 Cedar Street, Providence, R.l. 02903
telephone: (401) 421-6541

All gifts are acknowledged in the Foundation’s annual report.
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THE LAW OFFICE OF
MICHAEL W. FAVICCHIO

Serving Your Clients
on dll Florida Legal\Matters

Probate *1031 Exchanges
Real Estate
Personal Injury and
Bankruptcy

Conwvenient Offices:

825 South Tamiami Trail
Venice, Florida 34285
Telephone (941) 349-1160
Fax (941) 488-9109
Email: mfavicchioefavilaw.com

117 Metro Center Boulevard
Suite 2001
Warwick, RI 02886
Telephone (401) 946-1850
Fax (401) 946-5006




Litigation Financing
continued from page 9

innocuous requirement of the Assurance
of Discontinuation into a trap for unwary
borrowers. The Assurance of Discontin-
uation calls for an itemization of the total
amount to be repaid, broken down into
six-month increments** Both the U.S.
Claims and CaseFunding LLAs express
these payoff amounts in a straightfor-
ward manner, with both LFCs breaking
the payoff numbers down further into
monthly totals, thus meeting both the
letter and the spirit of the agreement®
LawCash, however, quotes the amount
due if paid on each of four dates, at six-
month intervals:

Date of Payment to LAWCASH Amount
If payment is made on Due
2/26/2010 $64,512.73
8/26/2010 $75,377.88
2/26/2011 $87,896.38
8/26/2011* $102,699.78

**After this date, monthly fees continue to accrue
until LAWCASH is paid in full. This chart includes
example dates only. Dates in-between and after those
shown may reflect other pay-off amounts. Always
contact LAWCASH for your exact pay-off amount.*®

The language following the asterisks is
deceptively simple. A fair reading would
suggest that interest and payoff amounts
are interpolated on a linear basis and that
payments made between the window
dates will be pro-rated. However, the
trap is sprung one paragraph later: “[t]he
monthly use fee is charged from [the date
of the advance] until the end of the §
month interval during which payment
of proceeds is made to LawCash?%

This carefully buried language derogates
from the seemingly clear disclosure page.
In effect, what happens is that if the
borrower pays any time during the first
six-month period, he or she will pay the
amount contained within the six month
window. If paid one day later, thus tip-
ping over into the 12 month window, the
entire amount in that window is owed,
just as if the money was used for twelve
months, rather than six months and one
day.

The difference in effective interest
rate is stunning. A plaintiff in this sce-
nario, who borrowed $47,000, would
repay $64,512 on the last day of the six-
month window, and $75,377 just one day
later, taking the APR from 74.5% to near-

AP&S Awards Diversity Scholarship

Muska Nassary receiving the Adler Pollock & Sheehan Diversity Scholarship from AP&S
managing partner Mark O. Denehy.

Adler Pollock & Sheehan P.C., awarded its $10,000 Diversity Scholarship to
Muska Nassery of Eastham, Massachusetts. Muska, a first year student at Suffolk
Law School, is a native of Afghanistan whose family brought her to the U.S. to
obtain an education that would not have been available to her in Afghanistan.
Muska excelled in both high school and college. Her writing was so outstanding
that she was selected during her sophomore year at Bryn Mawr College as one
of the only 50 people in the country to participate in the National Book Founda-
tion writing program. Before starting law school, Muska volunteered as a copy
editor for the National Lawyers Guild, a GED tutor for the Cape Cod Literacy
Council, and an intern for the Barnstable Family and Probate Court. Developed
as part of Adler Pollock & Sheehan’s Diversity Plan, the scholarship encourages
and assists a minority student who has demonstrated academic excellence and

a commitment to the community, is attending law school and successfully enters
the practice of law, with the ultimate goal of diversifying the legal profession as
well as the firm. The financial needs of the applicant, as well as the applicant’s
desire to work and reside in Massachusetts or Rhode Island (where the firm’s
home office is located) upon graduation, are contributing factors in the selection.

IMMIGRATION LAW

JAMES A. BRIDEN

Blais Cunningham & Crowe Chester, LLP
150 Main Street
Pawtucket, RI 02860

401-723-1122
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You want it.
We have It.

Guardian Disability Income Insurance
10% discount to RI Bar Members

As a legal professional, you may have begun to think you'd never be able
to find the kind of high-quality disability income coverage you need.
Coverage that includes:

+  benefit payments when you can't work at your own occupation -
even if you can work at another one
+ non-cancellable and guaranteed renewable to age 65
+ waiver of premiums during disability benefit period

If this sounds like the kind of disability protection you've been
looking for and you'd like to discuss your options or just learn
more about it, please call:

Robert J. Gallagher & Associates, Inc.
A Representative of Guardian
Robert J. Gallagher, Jr., CLU, ChFC
Agent
P.O. Box 154467
Riverside, Rl 02915
401-431-0837

rigiggs@aol.com

GUARDIAN

Disability income products underwritten and issued by
Berkshire Life Insurance Company of America, Pittsfield, MA a wholly owned stock subsidiary of
The Guardian Life insurance Company of America, (Guardian) New York, NY.
Products not available in all states. Product provisions and features may very from state to state

OCEAN

STATE eatyrier

STEVEN R. CASCIONE

109 Larchmont Road Mefeom/ogfse‘

Warwick, Rhode Island 02886
Tel: 401-439-9023

CONSULTING ‘® EXPERT WITNESS SERVICES
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ly 120% 38 This is why it is impossible
for a plaintiff-borrower (or his or her
attorney or accountant) to calculate the
APR at the time the LawCash LLA sign-
ing, because the APR varies greatly
depending on when the loan is repaid.

There are other terms in the LLAs that
also violate the spirit, if not the letter, of
the ALFA guidelines/Assurance of
Discontinuation. Both the CaseFunding
and LawCash LLAs contain a “waiver of
any defense to payment.”#® CaseFunding’s
LLA calls for “liquidated damages of
twice the amount due” in the event that
the plaintiff-borrower breaches the agree-
ment? LawCash’s LLA contains an
express waiver of the right to consolidate
actions or participate in a class action?!
The in terrorem purpose of these provi-
sions is clear.

Despite the promise of ALFA’s adver-
tising, there is still reason to be concerned
that LFCs are preying upon plaintiffs. It
would appear that, rather than maintain-
ing “the highest ethical standards and
fair business practices within the legal
funding industry,” ALFA members are
working to avoid regulation and main-
tain abusive interest rates3?

ALFA has proven a powerful lobbying
force. After an Ohio court ruled that liti-
gation advances were void as a form of
“champerty and maintenance,’3 ALFA
successfully lobbied the state legislature
to overturn Ohio’s rule against champerty
and maintenance’* ALFA’s press release
hailed the new Ohio law as “consumer-
focused”®® However, when the LFC run
by its chairman fails to follow the guide-
lines embraced in ALFA’s own advertising,
it is hard to believe that consumer pro-
tection lies at the heart of ALFA’s efforts.

The litigation financing industry is no
more transparent today than when Perry
Walton made his first loan. When a state
court rules for the plaintiff in a claim
against an LFC, rather than comply with
that state’s ruling, LFCs simply opt not to
do business there3¢ Competition has not
served to bring down costs for the simple
reason that borrowers need adequate
information in order to choose between
vendors. When APRs are difficult, if not
impossible, to calculate, and terms vary
greatly from LLA to LLA, there is no
meaningful way for a plaintiff to com-
parison shop.

Even the language used in LFC adver-
tising is designed to mislead plaintiff-
borrowers. On their websites, LFCs offer



“litigation funding” or “plaintiff financ-
ing,” words which certainly indicate the
concept of a loan to a plaintiff. When it’s
time to sign on the dotted line, however,
the LLA will be titled a contingent pro-
ceeds purchase agreement or some simi-
larly obscure term. The word lender will
not appear in the LLA. Instead, the LFC
is dubbed the purchaser. These contracts
are carefully drafted to sidestep usury
statutes, but their language further serves
to keep borrowers in the dark. Litigation
funding is not lending in the same way
that gaming is not gambling. They are
distinctions without a difference. It is
time for state legislatures to step in to
protect their constituents from those
members of the litigation financing
industry who would prey on plaintiffs.

Because the litigation financing indus-
try has proven itself unwilling to self-
regulate, simple, effective legislation is
needed. Instead of designing a licensing
and regulatory framework of whole cloth,
a remedial statute could be incorporated
into a state’s existing law, to simply bring
LFCs within the purview of that state’s
usury statute.

If LFCs operated within the bound-
aries of each state’s usury statutes, further
regulation would be unnecessary. Loans
would be available to plaintiffs at fair
pricing and, despite their cries to the
contrary, LFCs would be able to make a
decent profit. It’s a simple, effective fix.

The proposed remedial statute would
be comprised of two parts: 1) a defini-
tion section which clearly indicates what
constitutes an LLA; and 2) a statute re-
quiring that any lending tied to litigation,
whether contingent or not, be construed
as a loan within the purview of the exist-
ing usury statute.

An example of such a remedial statute
for Rhode Island follows:

Definitions: “Litigation Lending

Agreement” (LLA): Any agreement

whereby monies are paid to parties to
civil litigation (litigants) in considera-
tion for a litigant’s agreement to repay
such monies (with or without interest,
one-time charges, use fees, or any
other add-on charges) from proceeds
of the litigation. Not included in the
definition of an LLA are advance-
ments of expenses of litigation made
by attorneys on behalf of their clients,
as permitted by Rule 1.8(e) of the

Rhode Island Rules of Professional

Conduct.
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Regardless of:

(a) whether an LLA characterizes itself
as a “loan,” an “advance,” an “invest-
ment,” an “assignment of proceeds,’
or any other characterization,

(b) whether monies to be repaid under an
LLA are called “interest,” “use fees,’
or any other term,

(c) whether the amount received by the
litigant under the LLA otherwise
exceeds any monetary limit for loans
falling within Rhode Island’s usury
statute, and

(d) whether the obligation on the part of
the litigant to repay monies is contin-
gent upon the outcome of the litiga-
tion, all payments by litigants under
LLAs shall be considered interest on
loans within the purview of Title 6,
Chapter 26, Section 2 of the Rhode
Island General Laws, entitled,
“Maximum rate of interest.”

Usury statutes vary greatly from state
to state. Most states set interest rate ceil-
ings, with the limit established by the leg-
islature. A handful of states, including
Idaho, Oregon, Nevada, New Hampshire
and Wyoming, have no laws at all against
usury.’” It is fair to view these differences
as an expression of each state’s public
policy. By utilizing a state’s existing usury
statute, the suggested remedial statute
implicitly embodies the public policy of
that state towards lending. Because it is
consistent with existing public policy,
passage of the remedial statute should
be far easier than attempting to establish
an entirely new regulatory framework.
Unlike a regulatory program, this statute
will rein in the excesses of litigation
financing without costing a dime to
administer.

The litigation financing industry is
sure to decry this proposal as the end of
litigation funding. Any prior attempt to
construe LLAs as usurious has been met
with strong resistance and the assertion
that plaintiff-borrowers will be denied
access to financing’® However, a look
at the history of the industry belies this
argument. After the Ohio case, which
cited interest rates of 180%-280%, it
was claimed that efforts to regulate LFCs
would result in plaintiffs being denied
access to financing. However, eight years
later, U.S. Claims is entering LLAs at an
APR of 27%, (Rhode Island’s usury
threshold is 21%) and the number of
LFCs has increased substantially.*® Even
without access to the sort of industry



statistics that would be available if LFCs
were regulated, it would appear that liti-
gation lending can still be profitable if
conducted in accordance with usury
statutes.

Every day, in every state, persons who
have been injured by others’ negligence
turn to LFCs for desperately needed
funds. It is only reasonable that they not
be further victimized by usurious interest
rates.
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The Selective Incorporation
continued from page 17

involved the District of Columbia, a terri-
tory governed by federal law.

It was not until the next Second
Amendment case that the selective incor-
poration doctrine was invoked in the case
of Otis v. McDonald et al. v. City of
Chicago, Ill. et al., 561 U.S. 130 S.Ct.
3020 (June 28, 2010). The plaintiffs were
residents of the City of Chicago and the
Village of Oak Park, a suburb of Chicago.
They, together with the National Rifle
Association, brought suit in Federal
District Court (N.D. Ill) against both
municipalities seeking to invalidate ordi-
nances which effectively banned the pos-
session of handguns by private citizens
even within the home. These ordinances
were similar to those declared invalid in
Heller. The three actions were assigned
to the same judge who rejected the plain-
tiff’s constitutional claims based on 7th
Circuit precedent. On appeal, the Seventh
Circuit affirmed, denying the plaintiff’s
assertion of a Fourteenth Amendment

Privileges and Immunities Clause claim.
The Court of Appeals relied on the nar-
row interpretation of that Clause in the
Slaughterhouse Cases, 83 U.S. (16 Wall)
36, 21 L.Ed 394 (1873). It did not con-
sider the argument that the Second
Amendment should be selectively incor-
porated into the Due Process Clause of
the Fourteenth Amendment.

On certiorari, Justice Alito wrote the
opinion of the Court upon which the
judgment was based. He began by
acknowledging that the Seventh Circuit
had relied upon Miller v. Texas, 153
U.S. 535 (1894); Presser v. Illinois, 116
U.S. 252 (1886); and United States v.
Criukshank, 92 U.S. 542 (1876) as well
as the Slaughterhouse Cases. In rejecting
the plaintiffs’ privileges and Immunities
Clause argument, he declined to disturb
this line of cases, but pointed out that
they all preceded the period where the
Court began the process of selective
incorporation of elements of the Bill or
Rights into the Due Process Clause of
the Fourteenth Amendment. He therefore
concluded that they would not preclude

such an analysis in this case. He then
devoted much of his 44 page opinion to
the history of selective incorporation and
the historical basis of the right to bear
arms for self defense. He reached the
conclusion that the right to bear arms for
self defense is fundamental and therefore
meets the test for incorporation into the
Due Process Clause of the Fourteenth
Amendment. Thus the personal right to
bear arms recognized in Heller v. District
of Columbia became applicable to the
states. Justice Thomas, in a 55 page opin-
ion, concurred in part and concurred in
the judgment. In his opinion, the Privileges
and Immunities Clause was the most
straightforward path to the conclusion.
He would have revisited the narrow
holding of the Slaughterhouse Cases.
Justice Scalia agreed with this majority,
but wrote separately to respond to Justice
Stevens’ dissent. Justice Stevens, in his 57
page dissent, reemphasized his disagree-
ment with Heller. He argues that the
Second Amendment did not create a per-
sonal right, but was designed to prevent
the elimination of the militia as set forth
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in United States v. Miller, 307 U.S. 174
(1939). He noted the long history

of firearms regulation by the states and
argued that incorporation of the Second
Amendment into the Due Process Clause
took a much greater toll on state sover-
eignty than the incorporation of other
elements of the Bill of Rights during the
Warren Court years and beyond.

Justice Breyer, joined by Justices
Ginsburg and Sotomayor, wrote a 51
page dissent. He asserted, as did Justice
Stevens, that the Second Amendment was
not intended by the framers to protect a
private right of self defense. He further
contended that history does not support
the conclusion that such a right is funda-
mental. It does not meet the test for
selective incorporation. In all, the total
length of opinions in support of and in
opposition to the judgment reached 202
pages. This illustrates the controversial
intellectual path to include the Second
Amendment into the Incorporation Hall
of Fame.

Thus, as the first decade of the twenti-
eth century draws to a close, we observe
a complete role reversal between the con-
servative and liberal wings of the Court.
The Second Amendment right to bear

arms is first declared to be a personal
right in Heller and then selectively incor-
porated in Otis McDonald v. Chicago by
the conservative justices over the vigor-
ous dissent of the liberal justices. In his
concurring opinion, Justice Scalia reaf-
firms his misgivings about Substantive
Due Process as expressed in numerous
dissenting opinions including his vigor-
ous dissent in Planned Parenthood of
Southeastern Pa. v. Casey, 505 U.S. 833
(1992) on the issue of abortion. He dis-
putes the philosophic and legal basis for
Justice Stevens’ analysis of the doctrine of
Palko. The debate between Justice Scalia
and Justice Stevens evokes memories of
the debate between Justices Frankfurter
and Black in Adamson v. California
(Stevens in the role of Frankfurter and
Scalia in the role of Black, highly unlikely
for either).

For many years, the conservative
members of the Court (in prior years led
by Justices Frankfurter, Harlan, Stewart,
White and Rehnquist and, more recently,
by Justices Scalia, Thomas and Alito)
have counseled their colleagues to accord
great deference to the elected branches of
government. In his memorable dissent in
Casey, Justice Scalia recalls the dreadful
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consequences of the first substantive due
process case Dred Scott v. Sanford, 19
How 393 (1857) and decries the removal
of a controversial issue from the demo-
cratic process to the strait jacket of con-
stitutional limitation.

Although the right to bear arms is not
as explosive an issue today as was slavery
in 1857, it is more comparable to the
extremely controversial issue of abortion
which, prior to Roe v. Wade, 410 U.S. 113
(1973) was purely a matter of state regu-
lation as was the possession and use of
firearms before Otis McDonald v.
Chicago, (2010).

In Casey 506 U.S. at 979 Justice
Scalia expressed the following opinion:

“The States may if they wish permit
abortion on demand, but the Constitution
does not require them to do so. The per-
missibility of abortion, and the limitations
upon it are to be resolved like most im-
portant questions in our democracy: by
citizens trying to persuade one another
and then voting...where reasonable peo-
ple disagree the government may adopt
one position or the other” [emphasis
added].

In a comparative defense of state and
local power Justice Stevens in his dissent
in McDonald sets forth at slip. op. 44:

“From the early days of the Republic,
through the Reconstruction era, to the
present day, States and municipalities
have placed extensive licensing require-
ments on firearm acquisition, restricted
the public carriage of weapons and
banned altogether the possession of
especially dangerous weapons, including
handguns” He goes on at p. 48 to declare:

“The structure and limitations of fed-
eralism...allow the States great latitude
under their police powers to legislate as
to the protection of the lives, limbs,
health, comfort and quiet of all per-
sons...The promotion of safety of per-
sons and property is unquestionably at
the core of the State’s police power” [cit.
and quotation marks omitted].

It is apparent that our Supreme Court
is as badly fractured on this issue as it has
been on other controversial issues relating
to the Selective Incorporation process.
We may only fervently hope that the
Court will be guided by such principles
in its future determinations as to reach
unanimous conclusions that will avoid
result oriented decisions to the greatest
extent possible in a human tribunal. <



Cyberbullying

continued from page 25

with this victim or others; 6) age and
maturity of the tormentor and the victim;
and 7) likelihood the tormentor will
respond to alternative educational, sub-
stance abuse, or mental health treatment.

After weighing and considering these
factors, in the light of the evidence pre-
sented, the court must then decide upon
consequences to serve the following
goals: 1) stop the violative behavior; 2)
educate and rehabilitate the tormentor so
this conduct will not occur in the future
with this or any other victim; and 3) send
a clear message to other tormentors that
this behavior is not appropriate and will
not be tolerated in civilized society.

After considering the evidence at the
hearing and considering the facts of this
contempt and the factors used to arrive
at appropriate consequences, the court
arrived at a pronged punishment approach
for both women. Rather than imposing
the maximum punishment authorized
by statute, incarceration at the Adult
Correctional Institution, the court chose

an alternative ruling with consequences
the court believed would serve to both
punish the offending conduct and educate
the women. It was important to deter
them from continuing their unacceptable
behavior towards each other while offer-
ing them some education as to how to
behave in society.

In particular, it was apparent that it
was crucial for these women to under-
stand just how fortunate they were. They
are both healthy, have loving families and
a chance to pursue all the options and
benefits of a higher education. The court
made clear the severity of cyberbullying
by sentencing each girl to three days at
the Adult Correctional Institution. After
that sentence sunk in for a moment, the
court then explained that it would stay
the jail sentences if certain conditions
were met. The women was required to
have absolutely no contact with each
other and complete thirty hours of volun-
teer community service during the sum-
mer break at a not for profit agency that
serves less fortunate women.

At the conclusion of the sentencing,
both women were visibly upset, but

relieved that they had an opportunity

to avoid going to jail. The parents of
both women were also very pleased and
encouraged. Both expressed their sincere
hope this approach would finally resolve
their daughters issues as both tormentor
and victim. Even though the jail sentence
was stayed, the parents expressed con-
cern that their daughters may have acted
tough, but could not emotionally handle
serving time in jail. They also related that
any monetary fine would not have much
of an impact, because, in the end, it
would be the parents that paid the fine.
Finally, the parents were hopeful that by
performing volunteer work, for people
less fortunate it would make their daugh-
ters see the forest through the trees as
they enter adulthood.

After over six months, the result is
positive. Both women completed the
volunteer work, are in college and there
have been no further complaints by either
woman regarding the other. Time will tell
whether these women have learned the
appropriate long term lessons intended
to be taught by the court.
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IV. Conclusion

Cyberbullying is a new method for
carrying out old fashioned harassment.
In the ever changing age of computers
and the internet, this problem will con-
tinue and become more complex as tech-
nology evolves. The executive, legislative
and judicial branches of government
must continually evaluate current best
practices to comprehensively address this
issue. As for the judicial branch, these
best practices must include sentencing
benchmarks and must assure that a just
punishment is meted out. Flexibility is
important in an ever changing world.
These decisions should punish the con-
duct of tormentors, deter them from
engaging in future cyberbullying acts,
and provide an adequate deterrent to
other, would be, tormentors. It is also
crucial that tormentors receive the neces-
sary and proper education along with
other ancillary social services so that they
may completely understand the harmful
nature of their actions.

ENDNOTES
1 www.facebook.com is a website geared towards
social interaction. Members create ‘profiles’ and

Counting to Ten

Really Does Work

interact with each other by sending messages, post-
ing pictures, and following events businesses and
social groups online.

2 www.myspace.com is a social network similar to
facebook.com where users interact with each other
via content posted to the pages that they create.

3 www.craigslist.com is a website that has many
aspects and functions, one of which is to act as an
online trading post where people can buy, sell, or
trade items.

4 “Instant Messaging” is an online function that
allows users to communicate with each other in
real time by typing and sending messages to one
another instantaneously.

5 A 2008 Psychiatric Times article, CYBER
BULLYING: RECOGNIZING AND TREATING VICTIM
AND AGGRESSOR, 2008: 25(11) by Robin M.
Kowalski, PhD notes that “although research on
traditional bullying provides a useful starting
point, it is important to recognize that cyber bully-
ing is not the same thing as traditional bullying...
The effects of cyber bullying are serious and, in
some cases, life threatening” A more recent study
in the July issue of the Archives of General
Psychiatry, PSYCHOSOCIAL RISK FACTORS
ASSOCIATED WITH CYBERBULLYING AMONG
ADOLESCENTS: A POPULATION BASED STUDY, 2010:
67(7): 720-728 further highlights the emotional
and physical effects of cyberbullying on both the
bully and the victim.

6 The deaths of Megan Meier (who tragically
hanged herself after being bullied by an adult
neighbor over the website, Myspace) and Tyler
Clementi (the college freshman who recently took

Deep Breaths: Slow racing thoughts and relax knotted muscles by
breathing deeply and slowly. Put one hand on your stomach. Breathe in
deeply counting to five, hold your breath for a count of five, breath out
for a count of five and repeat ten times. Breathe in through your nose

and exhale through your mouth.
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his own life after his roommate broadcast his
romantic interludes over the internet via a stream-
ing webcam) are cases that highlight the tragic
results of cyberbullying and have received national
media attention in recent years. www.allnewswire.
com/cyberbullying-the-hate-torment-and-death-virus.
A short media search will turn up many other
cyberbullying stories relating various degrees of
harm suffered by the victims.

7 Although this is a public filing, the parties’
names have been changed and the facts slightly
altered out of respect for the parties and the limit-
ed space available in this article.

8 See R.I. Gen. Laws Section 12-29-8.1 and Rhode
Island Superior Court Rule 65(b), respectively.

9 The 11 members of this commission are; R.I.
Senator and Chairman John Tassoni, Jr., R.I.
Senator Beatrice A. Lanzi, R.1. Representative
Deborah Ruggiero, Hon. Haiganush R. Bedrosian,
Chief Justice of the R.I. Family Court, Colonel
Brendan P. Doberty, Superintendent of the Rhode
Island State Police, Robert O’Brien, Superintendent
of Smithfield Schools, Dr. Lawrence P. Filippelli,
Assistant Superintendent of Scituate Schools, Dr.
Jacqueline Striano, Assistant Principal of Western
Hills Middle Schools, Gina Picard, Principal of
Robert E Kennedy School, Christine Caron,
Program Director of TalkWorks and Cynthia
Richard, Dean of LaSalle Academry.

10 As with the above mentioned case, even though
this is public record, names and circumstances have
been changed out of respect for the parties. %
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In Memoriam

John R. Cosentino, Esq.

John R. Cosentino, 84, of Smithfield, RI, passed away on
Thursday January 13, 2011. Prior to moving to Smithfield, he
resided in North Providence for 32 years and was a summer
resident of Bonnet Shores in Narragansett for 47 years. John
was the beloved husband of Lena E. Aloia Cosentino, whom
he was married to for over 59 years. He was born in Bristol,
RI, and was the son of the late John and Rosalie Brunelli
Cosentino.

Mr. Cosentino graduated from LaSalle Academy High
School in 1944. The day after graduating high school, he
voluntarily enlisted in the U.S. Navy, serving honorably in
WW 11, Pacific Theater aboard the U.S.S. Clytie and the U.S.S.
Euryale. John graduated from Providence College and
received his law degree from Boston College Law School in
1951. He was a practicing attorney in the State of Rhode
Island for over 50 years. During his career, he served as
Assistant Attorney General for the State of Rhode Island and
as Legal Counsel for the North Providence Zoning Board.
He was founding member and past president of the Alpine
Country Club. He was a former member and past president
of the Italo-American Club, as well as a former member of
the Thomas L. Ryan American Legion Post, where he previ-
ously served as Commander. He also previously served as a
Judge Advocate for the Department of RI American Legion.
John was faithful communicant of St. Augustine’s Church in
Providence, RI.

Besides his wife, John is survived by his cherished children:
Robert J. Cosentino, Esq. and his wife Renee of Cranston;
David C. Cosentino of Johnston; Linda M. DiSanto and her
husband Salvatore of Scituate; and Kathy A. Cosentino of
Providence. He is also survived by his brother Louis J.
Cosentino, Esq. and his wife Rita of Providence.

Leonard Decof, Esq.

Leonard Decof, 86, a resident of Providence, RI and Palm
Beach Gardens, FL, passed away on December 31, 2010. He
was the beloved husband of Veda I. Gross Decof and the late
Adele R. Decof. Born in Providence, he was a son of the late
Morty and Rose Metz Decof. Mr. Decof was a captain in the
United States Marine Corps and served during World War II
in the Pacific Theatre Operations in Guam from and also
served stateside in Parris Island.

Mr. Decof was a 1948 graduate of Visit Yale University
and Harvard Law School in 1953. Mr. Decof practiced law
in Providence, Rhode Island for over 50 years. He estab-
lished the first law firm devoted to plaintiffs’ causes in 1975.
His son, Attorney Mark B. Decof, became his partner in
1980, and Mr. Decof practiced law until his death. Mr. Decof
was a member of the American Bar Association, Rhode
Island Bar Association, and the Rhode Island Association for
Justice. He was a Fellow and past Dean of the International

Academy of Trial Lawyers, a Fellow of the American College
of Trial Lawyers, the International Society of Barristers, and
a Fellow of the Inner Circle of Advocates. He was a
Diplomate of the American Board of Trial Lawyers, and was
a two time recipient of the Rhode Island Bar Association
Award of Merit for Outstanding Service to the Public and
the Profession. Mr. Decof lectured for decades to lawyers,
legal organizations, hospitals, physicians and medical organi-
zations, including the American Bar Association, National
Institute for Trial Advocacy, Practicing Law Institute,
Association of Trial Lawyers of America, American
Association for Justice, American College of Trial Lawyers,
International Academy of Trial Lawyers, State Bar
Associations throughout the United States, Harvard Law
School, Yale Law School, Boston University Law School, and
Suffolk Law School. He was the Chairman, Administrator,
and Principal Lecturer for the Rhode Island Supreme Court
Clerkship Program, and was a Member and Chairman of the
Rhode Island Board of Bar Examiners. Mr. Decof authored
several legal publications, including Preparation of a Case for
Trial and a textbook entitled Opening Statements. He tried
cases in state and federal courts not only in RI, but through-
out the United States. He also successfully argued cases in
appellate courts, both state and federal, throughout the U.S.
and successfully argued three cases before the U.S. Supreme
Court, establishing precedents in the areas of civil rights and
antitrust.

In 1991, he was asked by Governor Bruce Sundlun to rep-
resent the State of Rhode Island to prosecute the major civil
claims arising from the credit union failure and crisis in
Rhode Island. On behalf of DEPCO, he recovered hundreds
of millions of dollars and was publicly and officially com-
mended for his work by Governor Lincoln Almond in
February 2001.

Mr. Decof, along with his son and daughter, founded the
Adele R. Decof Foundation in memory of Mrs. Decof. Since
2000, the Foundation has established and supported cancer
centers at Roger Williams Medical Center and the Miriam
Hospital. In addition to the financial support the Foundation
provided to the cancer centers, Mr. Decof and his family
have been actively involved in the mission of the Cancer
Centers. Mr. Decof was a member of the Ledgemont
Country Club, Metacomet Country Club, Carnegie Abbey
Club, and the Frenchman’s Creek Country Club in Palm
Beach Gardens, FL. He was also a member of the University
Club and the Aurora Club. Mr. Decof enjoyed playing golf,
skiing, running and playing squash. He loved music, particu-
larly jazz, and was an accomplished piano and saxophone
player. He also was a licensed pilot and enjoyed recreational
flying for many years. Besides his wife, he is survived by his
children Andrea B. Decof and her husband Ed Malitsky, and
Mark B. Decof and his wife Erica Decof.

continued on page 46
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In Memoriam (continued)

Joseph M. Fernandez, Esq.

Joseph M. Fernandez, 46, of Providence, passed away on
December 18, 2010. He is survived by his wife, Emily A.
Maranjian, Esq., who was his classmate at Harvard as well
as Brown, and twin daughters. Born in Pennsylvania, he was
the eldest son of Dr. Oscar V. and Concepcion G. Fernandez.
He attended Phillips Exeter Academy, received his Bachelor’s
Degree in American Civilization from Brown University, and
his Juris Doctorate from Harvard Law School. Most recently,
Fernandez waged a spirited campaign for the Democratic
nomination for Rhode Island Attorney General. From
January 2003 until September 2009, Joe served as the
Providence City Solicitor. Prior to heading the City’s law
office, Joe spent six years in New York City litigating com-
plex commercial cases, and five years serving the Rhode
Island business community as a lawyer in private practice.

Joe was a member of the Rhode Island State Advisory
Committee for the United States Commission on Civil
Rights, American Bar Association, International Municipal
Lawyers Association, and the Rhode Island Bar Association.
In 2007 and 2008, Joe co chaired the Rhode Island presiden-
tial campaign of his law school classmate President Barack
Obama and served as a member of the Obama for America,
New England Steering Committee. Joe was actively engaged
in the Rhode Island nonprofit community and served on the
boards of Trinity Repertory Company, the Community
College of Rhode Island Foundation, FirstWorks, and
Crossroads Rhode Island. Joe served as current President
of the Brown Alumni Association and as a member of the
Brown Corporation, the University’s governing body.

Joe was a devoted husband to Emily Maranjian and
father to his beautiful twin daughters, Coco and Phoebe. His
greatest enjoyment in life was spending time with his family.
An active member of Central Congregational Church, Joe
also relished plays at Trinity Rep, Brown football games,
seeking out unique diners, cooking elaborate breakfasts for
his family, and simply talking about the events of the day. In
addition to his mother, his wife and his beloved children, Joe
is survived by his siblings, David of Singapore, Thomas of
Cincinnati, OH, and Susan of San Jose, CA.

John F. Flynn, Esq.

John E Flynn, 73, of Warwick, passed away on December 19,
2010. He was the beloved husband of the late Joan Janson
Flynn, and the loving father of Jennifer Flynn of Warwick.
Born in Providence, he was the son of the late James and
Teresa Manga Flynn. Before his retirement, Mr. Flynn was a
self employed attorney. He was a graduate of Classical High
School, Providence College, and Boston University School
of Law and a member of the Rhode Island Bar Association
since 1964.

Shayle Robinson, Esq.

Shayle Robinson, 83, of Warwick, passed away on December
31, 2010. He was the beloved husband of Judy Folgeman
Robinson. They were married for 56 years. Born in
Providence, he was a son of the late Fred and Fannie (Kohn)
Robinson. Shayle was a World War II Navy veteran serving
stateside and a Korean Conflict Air Force veteran serving in
Korea. He attended Brown University and received his LLB
degree at Boston University.

Shayle was admitted to the Rhode Island Bar in 1950 and
admitted to the District of the United States for the District
of Rhode Island in 1952. He was the founding partner of
Robinson & Mascia, Attorneys at Law and Robinson &
Robinson for over 50 years. He was a Probate Judge in
Warwick for over 10 years, later becoming a Warwick City
Solicitor. He was a member of the American and Rhode
Island Bar Associations and admitted to the United States
Military Court of Appeals and United States Supreme Court
in 1956. He was the first attorney in Cranston to be appoint-
ed to the Cranston Housing Authority for Section 8
Housing. “Shayle Robinson Day” in the City of Warwick
was decreed by Mayor Charles Donovan in 1992. He retired
from his law practice in 1997. Shayle was a former member
of Temple Sinai, serving on its board and as chairman of the
Temple School Committee. He was active in the Ward 9
Democratic Committee. He was a past president of Kiwanis,
Fineman-Trinkle Lodge of the Jewish War Veterans and the
Friendly Community Owners Association. In addition to his
wife, he is survived by his son Jeffrey Robinson and his wife
Nancy of Mansfield, MA, son Steven Robinson and his wife
Karen of Warwick and daughter Nancy Harring and her hus-
band Don of Rye, NY.

Please contact the Rhode Island Bar Association if a member
you know passes away. We ask you to accompany your noti-
fication with an obituary notice for the Rhode Island Bar
Journal. Please send member obituaries to the attention

of Frederick D. Massie, Rhode Island Bar Journal Managing
Editor, 115 Cedar Street, Providence, Rhode Island 02903.
Email: fmassie@ribar.com, facsimile: 401-421-2703,
telephone: 401-421-5740.
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Lawyers on the Move

Michael R. Bottaro, Esq. announces the opening of The Bottaro Law Firm,
LLC, 21 Garden City Drive, Cranston, RT 02920.
401-383-5007 mike@bottarolaw.com www.bottarolaw.com

Kerri M. Morey, Esq. was elected as a Director of Rindler Morgan, PC, 133
Portland Street, Suite 300, Boston, MA 02114-1728.
617-973-0660  kmorey@rindlermorgan.com

Laura A. Pisaturo, Esq. announces the opening of her law practice at 1055
Elmwood Avenue, Providence, RI 02907.
401-383-3900 laura.pisaturo@gmail.com

A. Chace Wessling, Esq. and Patrick S. Cannon, Esq. have joined the Social
Security Disability division and Timothy P. Lynch, Esq. has joined the Personal
Injury division of Marasco & Nesselbush, 685 Westminster Street, Providence,
RI 02903-4016.

For a free listing, please send information to: Frederick D. Massie, Rhode Island
Bar Journal Managing Editor, via email at: fmassie@ribar.com, or by postal
mail to his attention at: Lawyers on the Move, Rhode Island Bar Journal,

115 Cedar Street, Providence, RI 02903.

BANKRUPTCY
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